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Introduction

This reader was compiled in connection with an interdisciplinary conference, FACING
STATE VIOLENCE: TRUTH, JUSTICE AND HEALING, held at Pacific School of
Religiun on Saturday November 17, 2007.

The main goals for the conference were to understand and challenge state-organ ized
systems of violence, and to explore ways for victims to heal. For the purposes of this one-
day conference we adopted a saomewhat 1imited definition of state violence that focuses
on the acts of governments and govermment agents. This definition does not include
violence arising from structural factors such as racism, sexism, or poverty, or from state
policies that keep these systemic inequalities in p lace.

The conference was organized around two major questions: What is statc violence? and
What is needed to heal from trauma caused by it? It took place in a context of ongoing
warfare in Iraq and Afghanistan by US and British forces, and the general acceptance of
torture as an mstrument ot US policy by many professionals and lay people. lence,
torfure was an important theme.

Professionals in many fields are developing expertise in countering the impacts of state
violence. The conference was organized to strengthen bridges between disciplines and
areas of concern, so that people may work more effectively together in bringing
perpetrators of state violence 1o juslice and supporting the healing atindividual,
community, and national levels. We sought the participation of activists, students,
practitioners, and educators, especially in the fields of history, human rights law,
journalism, faw, medicine, psychology and social work.

This reader provides key background materials on these vast topics that amplify themes
addressed by conference parlicipants. These selections were choscn for their perspectives,
timeliness, and accessibility to multidisciplinary readers. As organizers of this
conference, we hope to develop a curriculum group to create university courses that
address this material. Please contactvs if you want to join it,
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CONVENTION AGAINST TORTURE
“and Other Cruel, Inhuman or
Degrading
Treatment or Punishment

The States Poriies to this Cenvention,

Considering (hat, in sccordance with the principles proclaimed in the Charter of the United Nallons,
recognitien of the equal and inalienable rights of all members of the human family is the foundation of
freedom, justce and peace in the world,

. Recognizing that those rights derive from the inherent dignity of the human person,

Considering tie obligadon of States under the Charter, in panieular Article 55, lo promote universal
rdsPect for, and gbservance of, human rights snd fundamental frecdoms,

Huoving regard to omicle 5 of the Universal Declaration of Human Rights and article 7 of the
International Covenant op Civil and Political Righis, both of which provide that no onz may be
subjecled 1o torture or to cruel, inhuman or degrding treatment or punishment,

Having regard also to the Declaration on the Protection of All Persons fow Being Subjected lo Tormure
and Other Cruel, Inbuman or Degrading Treatment or Punishment, ndopted by the General Assembly on
9 December 1975 (resolutian 3452 (0X30),

Desiripg 1o make more effective the swugple against torture 2nd other cruel, inhumaon or degrading
reatment or punishment throughout the world,

Haove agreed as follows:

Part1

Article 1

1. Forthe purposes of this Convention, torture means any oet by which severe pain or suffering,
whether physicol or mental, is intentionally inflicted ob b person for such purposes as obloining
from him or a third person information or & confession, punishing him for an act he or a third
person hos cammitted or js suspected of having commined, or intimidating or coercing him ora
third person, or for any reason based oo discriminntion of any kind, when such pain or suffering is
inflicted by or at the instigation of ot with the consent of sequiescence of a public official or other
person acting in an official capacity. It docs not include pain or suffering arising oaly from,
inherent in or ineidental to Jawful sanctions.

2. This article is without prejudice to any intcrmnotional instrument or national legislation which does
or may ¢ontain provisions of wider application.

hitpz/fororw, hrweb.org/legal/cat. himl 3/17/2005
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Article 2

1. Each Stare Purty shall take effective legislative, administrative, judicial or other measures 1o
prevent octs of torture in any territory under its jurisdiction.

2. No exceptipnal circumstances whatsoever, whether a stare of war or a (hreat or war, internal
political instability or any other public emergency, may be javoked as a justifisation of torture.

3. An order from s superior officer or o public authority may not be invoked as a jusiification of
torture,

Article 3

I. No State Party sholl expel, retura ("refouler™ or extradite & person to nnother State where there
are substantial grounds for believing thax he would be in danger of being subjecied 1o torture.

2. For the purpose of determining whether there are such grounds, the competent authorites shatl
take into account olf relevant considerations including, where applicable, the existence in the Siate
concerned of a consistent pattern of gross, flagrant or moss violations of human rights.

Arlicle 4

1. Each State Party shall ensure that all acts of ormure are ofTenges under its criminal lew. The same
shall apply 19 an attempt to commi 1orture and te ap sct by any person which constifutes
complicity ar participation in lortre.

2. Each State Porty shall moke these offences punishable by appropriate penaltics which take into
occount their grave noture.

Article 5

1. Each State Party shall take such measures as may be necessary 16 eslablish its jurisdiction over the
offences referred o in artic)e 4 in the following cases:

. When the offences are committed in any termitory under ils jurisdiction or an board o ship or
nircraft regisiered in that State;

2. When the alleged affender is a natooal of thart State;

3. When the vicim was a national of that State if that State coasiders it appropriate,

2, Each Sute Purty shall likewise take such measures as may be necessary to establigh its jurisdiction
over such offences in eases where the alleged offender is present in eny teritory under its
Jjursdicton and it does not extradite him pursuant 10 anticle 8 1o any of the States mentioned in
Paragraph | of this anicle. '

3. This Convention does not exclude nny eriminal jurisdicion exercised in accordence with internal
law.

Article 6

1. Upon being satisfed, after an examination of information available to it, that Lhe circumstances 50
warrant, any State Party in whose territory a person elleged to have commitied any offence
referred to in aniele 4 is preseat, shail ke him into eustody or wke other legal measures to enswee
his presence. The custady and other legol measures shall be as provided in the low of that Swule
but may be continued anly for such time os is necessary 10 enable any criminal or extradition
proceedings o be instituted.

2. Such State shall immediately make a preliminary inquiry inta the facts.

3, Apy person in cusiody pursuant to paragraph 1 of this anticle shall be assisted in communicating

http.ffwww hrweb.org/legal/cat.himl 3/1712005
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immediately with the nearest approprinic representative of the Stote of which he is a national, or,
if he is o siateless persen, 10 the represcnwtive of the State where he usually resides.

4. When a State, pursuant to this articie, bas (aken a person into custody, it shall immediately notify
the States referred [o in article 5, paragraph 1, of the fact that such person is in custody and of the
circumstances which warrnnt his detention, The State which makes the preliminary inquiry
contemplnted in paragraph 2 of this article shall promptly report its findings to the said State and
shall indicate wheiber it inteads ta exercise jursdiction.

Article 7

1. The Swte Party in temritory under whose jurisdiction a person alleged o have committed any
offence relerred to in article 4 is found, shall in the cases comemplated in orticle 5, if it does not
cxtradile him, submit the case te its compelent suthorities for the purpose of prosecution.

2. These authorites shall take their decision in the same manser as in the case of any ordinary
offence of 2 serous noture under the law of tho State. In the cases relerred Io in article 5,
paragraph 2, the standards of evidence required for prosecution and conviction shall in pe way be
less stringent than those which apply in Lhe cases referred to in anicle §, parograph 1.

3. Any person regarding whora proceedings are brought in connection with any of the offences

A referred 1o in orticle 4 shall be guarantced fair reatment ot all stoges of the proceedings.

Article 8

1. The offences referred to in article 4 shall be deemed 1o be included o3 extraditable offences in any
cxtradition treary existing between States Parties. States Parties undectake to include such offences
a5 extraditable offcoces in every extradition reaty o be concluded berween them.

If'a State Party which makes extradition conditional on the existence of a treaty receives a reguest

for extrodition from another Stote Party with which il has na extraditian treaty, it may consider

this Copvention as the legnl basis for extradition in respect of such offenses. Exraditian shall be
subjeet 1o the other conditions provided by the law of the requested State,

3. States Partjes which do not make extradition conditionnl on the existence of a weaty shall
recognize sych ofcoces a5 exwadioble offences between themselves subject to the conditions
provided by the [ow of 1he requested state,

4. Such offences shall be wealed, for the purpose of extrodition berween States Parties, as if they had
been commirted nol only in the place in which they occurred but also in the territaries of the
Stales required Io establish their jurisdicton in accordance with article 5, paragraph 1.

(]

Article 9

1. States Parties shall afford one anather the greatest measure of assistance in connection with civil
proceedings brought in respect af any af the offences referred 10 in article 4, including the supply
of nll evidence at their disposal necessary for Lhe proceedings.

2. States Parties shall carry out their abligations under paragraph | of this erticle in eonformity with
any treaties on mutual judicial assistanee that may exist between them.

Article 10

1. Each State Party shall ensure that education and informalion regarding be prohibitios sgeinst
torture are fully included in the training of law enforcement persoanc), ¢ivil or military, medical
persornel, public officials and other persons who may be involved in 1he cusiody, interrogation or
treammment of any individunl subjected to nony form of arrest, detention or imprisonmeot.

hep/farww. hrweb.org/legal/cathiml 3/17/2005
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2. Each Sualec Party shall include this prohibition in the rules or insruclons issued in regand to the
dutics and funclions of any such persons.

Article 11

Each State Party shat| keep under systematic review interrogoton rules, instructions, metheds and
practices as well as arrangements for the custody ond treatment of persons subjected 1o any form of
arrest, dewention ar imprisonument in any terrdlory under jts jurisdiction, with B vicw to prevenung any
cases of 1ormure,

Article 12

Each State Party shall ensure thet its cornpelent authorities praceed 10 o prompt and impartial
investgation, wherever there is reasonable ground 1o believe that an aci af tarture has been cogimnittee in
any lerritory under its jurisdiction.

Article 13

Each Stote Porty shall ensure thar any ndividual whe alicges he has been subjected to torture in aoy
lerritory under ils jurisdiction has the right 10 complain lo and to have his case promptly and impartially
exnmined ils competent smhonites. Steps shall be wken 1o cosure that the complainant and witnesses are
pratected against alt ill-treaoment or iniimidation as a consequence of his complaint or any evidence
given.

Article 14

1. Ench State Party shall ansure in its legal system thas the victim of an act of torture obtains redress
and has an epforceable right ta fair and adequate compensation including the means for as full
rchabilitation as possible, [n the eveat of the death of the victim os 4 result of an act of torture, his
dependents shall be cotitled 10 compensation.

2. Nothing io this article shall affect any right of the victitn or other person to compensalion which

- may cxist under national law,

Article 15

Each Sulc Party shall ensure that any sirement which is established 10 have been meade as a result of
torture shall nét be inveked ns cvidence in any proceedings, except sgoinst o perseo cecused of wrture as
evidence thal the stalemenl was made.

Article 1§

I. Each Siate Party shall undertake to prevent in any territory under its junisdiction other nets of
crucl, inbuman or degrading treatment or punishment which do not amouat to tortire as defined in
article 1, wher such acts nre committed by or at the instipation of ar with the consent ar
ocquicscence of a public official or othier person acling in an official eapacity. In particular, the
obligadons ¢ontained in articles 10, 11, 12 and 13 shall apply with the substinttion for references
to torture or references to other forms of ¢ruel, inhuman or deprading reacnent or punishment,

2. The provisions of this Convention are without prejudice 1o the provisions of any other
intemetional instrument or petional law which prohibit crucl, inhuman or degrading treatment or

hopufwunw hrveb.org/legal/car htm) . 3172005
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punishment or which relaie 1o extradition ar expulsion.

Article 17

1.

There shall be established a Committes ogainst Torture (hereinafter referred (o as the Commitiec)
which shall carry our the funciions hereinafier provided. The Comunittee shall consist of 10
experis of high moral standing and recognized competence in the field of human rights, who shall
serve in their personal capacity. The experts shal] be elected by the States Parties, consideration
being given lo equitable geographical distribution and 1o the usefulness of the paricipation of
some persoas having legal experience.

The members of the Comminiee shall be elecled by secret ballot from a list of persons nominated
by States Parties, Each Siate Party may nominale one person from among ils own naticoals. Swies
Partics shall bear in mind the usefulness of nominating persons whe are also members of the
Humas Rights Commitiee established under the Inlemational Covenant on Civil and Pelitical
Rights and are willing lo scrve on the Commitiee againgt Torture,

. Elections of the members of ke Comunittee shall be held o1 biennial meetings of Stales Pardes

cenvened by the Secretary-General of the United Nations, Al those meelings, for which twyg thirds
of the States Parties skall constitute a quorurn, the persons clecied io the Comminee shall be those
who obtain the largest number of votes and an absoluie mojority of the votes of the representatives
of States Parties present and voting.

The initial clection shiall be held no later than six months after the date of the entry inlo force of
this Convention. At least four months before the dete of each ¢lection, the Secrelary-General of
the Uniled Natons shal! address a letter 1o the States Parties inviting them to submit their
nominations within (hree menths, The Secrelory-General shall prepare a list in alphabeticat order
of all persons thus nominated, indicpting the States Porties which have pominnted them, und skall
submil it to the States Parties.

The members of the Commities shali be clecied for a werm of four yeors. They shall be cligible for
re-clection if renominated. However, the term of Ave of the members elected art the first election
shall expire ar the end of two years; immediutely after the first election the names of these five
members shall be chosea by lot by the chairman of the meeting referred to in paragraph 3.

If a member of the Committee dies or resigns or for any ather cause cen no longer perform his
Comumiliee duties, the Stale Party which nominated him shall oppoint anather expert from among
its nativonls to serve for the remainder of his term, subject to the approval of the majority of the
States Partics, The approval shall be considered given wiless half or more of the States Parties
respond negatively within six weeks after having been informed by the Sccretary-Generat of the
United Nations of the propesed appoinment

States Parties shall be responsible for the expenses of the members of the Committee while they
are in performance of Comumiliee dudes.

Article 18

L.

The Coramitice shall elect its officers for a term of two years, They may be re-¢lected.

2. The Commitiee shall establish i1s awn rules of procedure, bul these rufes shall provide, inter alin,

http:#fwww. hrweb.org/lepal/cathond

that
I. Six reerabers shall constitule a quorum;
2. Decisions of the Commirtee shall be mpde by a majority vote of the members present

. The Secretary-General of the Uniled Norions shall provide the necessary staff and facilitics for the

effective performance of the functions of the Comunitiee under this Convention.
The Secretary-General of the United Nations shall convene the initial meeting of the Comuminee.
After its initial meeting, the Committee shall meer at such times os shall be provided in its rules of

72005

UN Convention Against Torture Page6of 11
procedure. .
5. The Swie Parties shall be responsible for expenses incurred in connection with the holding of

meelings ol tic States Partics and of the Committee, including reimbursement of the United
Nations for any expenses, such as Lhe enst of slaff and facilitics, incurred by the United Nations
pursuant 1o paragraph 3 above.

Article 19

L.

The Swites Parties shall submit to the Commirex, through the Secretary-Generad of the United
Natons, repons on the measures they have taken 1o give cect to their undertakings uwnder this
Convention, within one year after the entry into force of this Convention for the State Party
concerned. Thereafter the Stales Parties shall submit supplementary reports every four years on
aoy new measures taken, and such other reports os the Commirtee may request,

The Secretary-General shall transmit the reporis (o all Stves Parties.

[Each report shal} be considered by the Committec which may make such comments or
suggestions on the report as it considers oppropriott, and shall forward these to the State Porty
concerned. That State Party may respend with any observations it chooses 1o the Committee.
The Commitice may, et its discretipn, decide w include any comments or sugpestions made by it
in aecordance with poragraph 3, together with the observations thereon received from the State
Party concerned, in its onnual repon made in accordance with article 24. If so requested by the
State Party concemned, the Commirtee may also include a copy of the report submined under
paragraph 1.]

Article 20

If the Committee receives relioble information which appears to it 1o contain well-founded
indications that torture is being systematically practised o the Lerritory of a State Party, the
Comminee shall invite that State Party to co-opemile in the examinaton of the informalion ood o
this end 1o submit cbservations with regard to the informalion concemed.

Taking into eccount any observations which may have beeq submitied by the State Parry
concerned as well as any piber relevant tnformation available to it, the Commitice moy, if it
decides that 1his s warmanted, desigaate one or more of its members 10 make a confideatial inquiry
and Io report to the Commitiee urgendy.

. If an inquiry is made in secordance with paragraph 2, the Commiree shall seck the co-operation

of the Slate Party concemed. In agreement with that Siate Party, such ap inquiry may include n
visit to its temitory.

. Aller examigiog the findings of its member or members submined io aczordance with paragraph

2, the Committes shall transmit these Gndings to the Siate Party concerned together with any
comunents oF suggestions which seem oppropriote in view of the situation.

. Altthe procesdings of the Committee relerred 1o in paregraphs | to 4 of this article shall be

confidential, and at all siages of the proceedings the co-opemtion of the State Pasty shall be
sought After such proceedings have been compleied with regard w an inquiry made in
accordance with paragraph 2, the Committee may, afler consullations with the Swate Parry
concemed, decide 10 include & summary account of the results of the proceedings in its annual
report made in accordance with asticle 24.

Article 21

1.

hitp:/fwww. hrweb,org/legal/cat hanl

A State Party 1o this Canvention may at any time declare under this article 3 that it recognizes the
competence of the Commitice to receive and consider communications to the effect that a State
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Pasty claims that another Sinte Pary is not fulfilling its obligations under this Convention. Such
communications may be received and considered according to the procedures Inid down in this
article only if submitted by a State Pamy which has made = declaration recognizing in repard to
itself the competence of the Committee, No communicotion shall be dealt with by the Commitice
under 1his_ article if it concerns a State Party which hos not made such a decloration,
Communications received under this article shall be dealt with in necordanee with the [ollowing
procedure:

1. If a State Party considers that another Sinte Party s not giving effect 1o the provisions of
this Convention, it may, by wiitten communieation, bring the matter 1o the attention of that
Suate Party. Within three months after the receipt of the communication the receiving Staie
shall afford the State which sent the communication an explanation or any oiber statement
in writing clarifying the matter which should include, 10 the extent possible and pertinent,
references 1o dorestic procedures and remedies wken, pending, or available in the marer.

2. [f the matter is not adjusied 10 the saisfuction of both Sietes Panies concemed within six
months after the receipt by the receiving State of the initial communication, either Siate
shall have the right to refer he mater 1o the Commitlee by nolice given 1o the Comminee
and to the other State,

3. The Committee shall deal with & matier referred to it under this article only after it has
ascertained thot all domestic remedies have been inveked end exhousted in the maiter, in
conformity with the generally recognized principles of intemotional 1aw, This shall pot be
(ke rule where the application of the remedics is unreasonably prelonged or is unlikely co
bring effective relicf 1o the person who is the viclim of the violation of this Canventian,

4. The ]Camrmm:c sholl hold closed meetings when examining communications uader Lhis
article.

5. Subject to the provisions of subparagraph (c), the Committee shall make available its good
offices 1o the States Parties concerned with a view 1a 2 friendly solution of the matter on the
basis of respect for the obligotions provided for in 1he present Convention. For this purpose,
the Commilice may, when appropriaie, set ug an ad hoc concilindon commission,

6. In any matter referyed 10 it under this article, the Committee may eall upon the Siates Parties
concerned, refered to 1o subparapraph (b}, to supply any relevant information.

7. The Swaies Porties concerped, referred 10 in subparagraph (b), shall have the right to be
represented when the marter is being cansidered by the Committes and to make submissions
orally and/or in writing,

8. The Commiltee skail, within 12 months after the date of receipt of notice under
subparagraph (b), submit a report.

1. Ifasalution within the terms of subparograph () is reached, the Committee shall
cqnfine its repon to 2 brie{ statement of the facts and of the solution reached,

2. Ifa solution within the terms of subparagraph (€} is not reached, the Comminee shall
confige its repont to a brief siatement of the facts; the written submissions ond record
of the oral submissicos made by the States Parties concerned shall be anached to the
repare

In every matter, the report shall be carumunicated to the States Partics concerned,

. The pravisions of this anicle shall come into force when five States Parties to this Convention

have made declarations under paragraph | of this anticle. Such declarations shall be deposited by
the States Parties with the Secretary-General of the United Nations, who shall mansmit copies
thereof 1a the other Sules Pagties. A decloration may be withdrawn at any tme by notification to
the Secretary-General. Such 3 withdrawal shall not prejudice the consideration of any motter
which is the subjeet of 2 communication already wansmitied under this article; no further
communicotion by any State Party shall be reccived under this article after the notification of
withdrowa! of the declaration has been received by the Secrelary-General, unless the Staie Party

31772005
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concemed has made a new declarntion.

Article 22

1.

[

A Slate Party to this Convention may nt any time declare under this article that it recognizes the

competesce of the Commitiee to receive and consider communications from or en behalf of

individuals subject 10 jts jurisdiction who claim to be victims of a violation by & State Party of the

provisions of the Convention. No comemunicagon shall be reesived by the Commirtee if'it

voncems & Sute Party to the Convention which has not made such & declaration.

The Commitice shall consider inadmissible any communication under this article which is

ananysmous, or which it considers to be an abuse of the right of submission of such

commumieations or to be incompatible with the provisions of this Convention.

Subject o the provisions of parngraph 2, the Commitiee shall bring any communication submined

10 it under this article to the atention of the State Party o this Convention which has made a

declaration under parngraph | and is elleged to be violating any provisions of the Convention.

Within six months, Lhe receiving State shall submit 1o the Commitice written explanations or

statements clarifying tbe matier and the remedy, if any, that may have beea taken by that Siate,

The Committee shall consider communications received under this article in the light of all

information made availeble to it by or on bebalf of the individual and by the State Party

concemmed.

The Committce shell not consider noy communication from an individual under this orticle unless

it has ascertained that:

I. The same matter Bas oot been, and is not being examined under another procedure of
international jnvestigation or settlement;
2. The individua! has exhausted all avnilable domestic remedics; this shall not be the rule

where the applicalion of the remedies is unreasonably prolonged or is unlikely o bring
cfective relief 1o the person whe is the victim of the violation of this Cenvention.

. The Committee shall hold closed meelings when exomining communications under this article.
. The Commitiee shall forward its views to the Stole Perty concerned and to the individual,
. The provisions of this article shall come into foree swhen five Stales Parties to this Copvention

have made declurations under paragraph | of this article, Such declarations shall be deposited by
ike States Parties with the Sectetary-General of the United Nations, who shall transmit parties
thercof 1o the other Slates Partes. A decloration may be withdrawn at aoy time by notification to
the Secrelnry-General. Such 2 withdrawal shall not prejudice tite consideration of any malter
which is the subject of & communication already tronsmitied under this article; no further
communication by or on behalf of on individunl shall be received under this orticle afier the
notification of withdrawal of the declaration has been received by the Secretary-General, unless
the Stte Party eoncemed bas mede o oew decloralion.

Artlele 23

The members of the Commines, and of the od hoc concilindon commissions which may be appointed
under article 21, paragroph 1 (&), shall be entitled to the facilives, privileges and immunities of experts
on missions for the United Nationa us Jaid down in the yelevant sectons of the Convention on the
Privileges and Immunities of the United Nations,

Article 24

The Committee shall submit an annual repor on its ectivites under this Convention to the Sintes Partics
and 1o the Genernl Assembly of the United Nations.
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i’art m
Arlicle 25

1. This Convention is open for signature by all Siates.
2, This Convention is subject to rotification. Inswuments of ratification shall be deposiled with the
Secretary-General of the Uniled Nations.

Article 26

This Convenlion is open 10 accession by all States. Accessian shal] be effected by the deposit of an
instwment of accession with the Secretary-(General of the United Nations.

Arlicle 27

1. This Convention shall eoter into ferce oo the thirtieth day afier the date of the deposit with the
Scerelary-General of the Uniled Nations of the twenlicth instrument of rabification or accession.

2. For cach State mlifying this Convention or oceeding to it after (he deposit of the nventieth
instrumcnt of rulification or accession, the Convention shall enter into foree on the thirdeth day
after the dute of the deposit of its own ipstrement of ratification or accession

Article 28 )
1. Ench State may, ot the time of signature or ratification of this Convention or accession therelo,
declare that it does not recognize the competence of the Cornmittee pravided for in article 20.
2. Any Sinte Pamy having made s reservation in aceordance with pamgraph 1 of this article may, a
any lime, withdraw this reservation by notification to the Secretary-Genernl af the United Natons.

Article 29

1. Any Swte Party to this Copvenuon may propese e amendment and £le it with the Secrewary-
General of the Urniled Nations. The Secreery-General shall thereupon communicate the proposed
ameodment [o the States Partics (o this Convention with a request that they notify him whether
they favour 2 conference of Suiles Partics [or the purpose of considering and voting upon the
proposal. In the cvent that within four montbs from the date of such communication at least one
third of the State Porties favours such a conlercnce, the Secretary-General shall convene the
conferenes under the nuspices of the Unjied Nations, Any amendment adopied by a majority of
the States Partics present and voting at the conflerence shall be submitted by the Secretary-General
10 2l the States Parties for aceeptance.,

2. Anamendment adapted in eecordance with paragraph 1 shall enter into force when two thirds of
the Sutes Parties to this Convention have notified the Secretary-General of the United Notions
that they have accepted it in accordance with their respective constitulional processes.

3. Whee ameodments enter into force, they shall be binding oo those States Parties which have
sccepted them, other States Parties still being bound by the provisions of (his Convention and any
carlier amendments which they have accepred.

Articlc 30

1. Any dispute between two or more Siates Parties concerning the inferpretalion or application of
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this Convention which cannot be seiled through negatiation, shall, at the request of one of them,
be submitted 1o arbitration. If within six months from the date of the request for arbitration the
Parties arc unable to agree on the organizatian af the arhitraton, any one of those Parties may
refer the dispute 1o the Intemetional Court of Justice by request in conformity with the Suiute of
the Court

2. Each Stalc may ot the time of signature or rtfication of this Convention or accession thereto,
declare that it dogs oot consider itself bound by the preceding paragraph. The other States Parties
shall pot be bound by the preceding paragraph wilh respect to eny State Porty having made such a
reservation.

3. Any State Party having made a reservation in accordance with the preceding parogreph moy et any
time wilthdmaw this reservation by notification 1o the Secrelary-Genern! of the United NotGons.

Arlicle 31

1. A State Party may denounce this Convention by writien notification 10 the Secretary-General of
the United Notons, Depuncialion becomes effective one year after the dale of receipt of the
nptification by the Secretory-General,

2. Such a denunciation shall not heve the efect of releasing the State Party fram its obligntians
under this Convention in regard fo any aet or omission which occurs prior to the date at which the
denunciotion becomes effective. Wor shall denunciation prejudice in any way the coatinued
considerntion of any maiter which is already under consideration by the Commitiee prior 1o the
date al which the denunciation becomes cHeclive.

3. Following the date at which the denunciolion of o State Party becomes effeclive, the Committee
shal! not commence considembon of any oew metisr regarding that State.

Article 32

The Sccrelory-General of the United Nations shall inform all members of the United Nations and all
States which have signed this Conveation or acceded tw it, or the following particulars:

1. Signatures, rotifications end aceessions under artcles 25 and 26;

2. The date of entry inta force af this Convention under article 27, and the date of the entry into foree
of any amendments under ardcle 29,

3. Denupcialions under article 31.

Arlicle 33

|, This Canvention, of which the Arabi¢, Chincse, English, French, Russian nnd Spanish texts are
cqually authenlic, shall be deposited in the archives of the United Netions.

2. The Secrelary-General of the United Nations shall transmit eenified copics of this Convenuon to
all Stales.

Qn February 4, 1985, the Convention was opened for signature at United Nations Headquarters in New
York. At that tme, representatives of the following countries signed it Afghanistan, Argentina,
Belgium, Bolivia, Cosla Rica, Denmork, Dominican Republie, Finland, France, Gresee, [celand, lialy,
Netherlands, Norwny, Portugol, Senegal, Spain, Sweden, Switzerland and Uruguay. Subsequemly,
signotures were received from Venezuela on Februnry 15, Fom Luxembourg and Panama on February
22, from Avustriz pn March 14, and from the Uniled Kinpdom on March 15, 1985,

hetp/fursrwr hrweb.org/legal/eat himl 3/17/2005






State Violence:
Historical, Moral and Legal Frameworks






7 =3
%&?PZ;: b

The Geneva Conventions & Moral Authority
A Question of Human Dignity
By Col. DAN SMITH

"There are always going to be differences of views....The test is what has been
decided and what is issued, and then is it adhered to."

That was Secretary of Defense Donald Rumsfeld this past May 13 en route to Iraq.
The day prior, Rumsfeld and Chairman of the Joint Chiefs General (GEN) Richard
Myers told Congress that, Abu Ghraib prison notwithstanding, the Geneva
Conventions did apply to Iragi detainees and were being followed by U.S. troops in
Iraq {New York Times). Moreover, beth men emphasized that interrogation
procedures being used in Iraq, Afghanistan, and Guantanamo had been reviewed by
Pentagon and White House lawyers, who declared the techniques conformed to the
Canventions.

Back in Washington, as Rumsfeld flew to Iraqg, Senator Jack Reed (RI) did what no
other member of Congress had done since the Iraq prison abuses caught the public's
attention: he hypothetically inverted the circumstances. Reed's question to Marine
GEN Peter Pace, Vice-Chairman of the Joint Chiefs, was straight-forward: "If you
were shown a video of a United States Marine or an American citizen in the control of
a foreign power, in a cell-block, naked, with a bag over their [sic] head, squatting
with their [sic] arms uplifted for 45 minutes, would you describe that as a good
interrogation technigue or a vialation of the Geneva Convention?" To which GEN Pace
responded: "I would describe it as a violation, sir."

Two days before, on May 12, the "Interrogation Rules of Engagement" (IROE) issued
last year over the signature of Lieutenant General {LGEN) Ricardo Sanchez,
Combined Joint Task Force-7 (C)TF-7) commander in Iraq, appeared in the
Washington Post. Incredibly, both GEN Pace and Deputy Secretary of Defense Paul
Wolfowitz, who also was testifying that day before Congress, told lawmakers they
only saw the IROE just befoere their appearance. Unlike GEN Pace, Wolfowitz seemed
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to have trouble categorizing Senator Reed's examples ("crouching naked for 45
minutes" and having "a bag over your head for 72 hours") as inhumane.

Wolfowitz's hesitancy is quite understandable, especially in view of what came to
light in the following week;

- In May and again in October, as many as eight senior Judge Advocate General
(JAG) officers privately met with the chair of the New York City Bar Association’s
International Human Rights Committee to express their deep forebodings that the
legal ambiguity created by the Bush Administration concerning the classification and
handling of prisoners vis-a-vis the Geneva Conventions was a "disaster waiting to
happen" (Salon.com, May 15, 2004). JAG officers had not been included in the
process of defining safeguards, in discussions about the use and role of civilian
contractors as interrogators, or in oversight of prison operations.

The directing role of military intelligence {MI} at Abu Ghraib, long suspected, began
to come into focus. Buried in the 6,000 page Army investigation report by Major
General (MGEN) Antonio Taguba is an acknowledgement by the ranking intelligence
officer, Colonel (COL) Thomas Pappas, that MPs designated to “support”
interrogators were instructed by MI personnel to force prisoners to strip and to
shackle them prior to questioning. Pappas further acknowledged that his unit had "no
formal system in place" to ensure the guards understood what they had been told
and what restrictions applied to their actions (New York Times, May 18, 2004). In
the words of a senior International Committee of the Red Cross (ICR() official, there
was such "physical and psycheological coercion [that it) in some cases was
tantamount to torture.”

- The use of extremely secret "Special Access Program” {SAP) regulations to disguise
or hide legally questionable interrogation techniques and practices employed on
"high value" prisoners was revised. The Army’s 1998 regulations (AR 380-381)
permitted creation of SAPs "to prevent significant damage to national security or the
reputation or interests of the United States" (Mational Security Archives, May 18,
2004). But safeguarding the "reputation of the U.5." is not sufficient justification for
classifying any governmental activity, and most assuredly not the use of a SAP. With
the furor over the Abu Ghraib scandal, the regulations were rewritten in April with
the "reputation" reference dropped.

- In a reversal of policy with regard to the prisoners held at Guantanamo Bay, the
Defense Department established three-person military boards to review, on an
annual basis, the status of prisoners and ascertain whether they remain a threat to
the United States, Prisoners are to be provided military "representation"--but not
legal counsel--and can make oral presentations. Boards will accept written
communications from families and the governments of detainees and, after due
consideration, recommend to a "high-level Defense Department official™ whether the
prisoner should be detained longer or be released. At first glance, creation of the
bhoards seems to bring the U.S. closer to conformity with the Geneva Conventions.,
However, all captured individpals are supposed to be immediately processed by a
board to determine combatant status, a procedure that apparently is not followed in
the drive to extract "actionable" intelligence. Moreover, the directive does not
provide information about the standards the board will use to evaluate the continuing
"danger” a prisoner may pose.
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- A British newspaper revealed that U.5. forces in Afghanistan had distributed a flyer
warning Afghans that humanitarian aid could be cut off unless they provided
information on the Taliban and al Qaeda (Guardian, May 6, 2004). While the threat
to end aid or to condition it on the basis of compelling non-combatants to take sides
in @ war does not seem to violate the Geneva Conventions per se, it does--as one
senior international aid official noted--seriously assault the spirit of international laws
regarding care of non-combatants.

- The Taguba report also detailed one instance in which the CITF-7 commmander,
LGEN Sanchez, authorized the use of "harsh" interrogation measures approved by
Defense Department and White House lawyers {{/5SA Today, Mach 19, 2004).
However, in testimony before the Senate Armed Services Committee on May 19,
LGEN Sanchez said he could remember approving only some two dozen requests for
extensive {more than 30 days) solitary confinement. Reflecting the uproar over the
"harsh" measures, many of which contravene the Geneva Conventions, Sanchez later
banned all aggressive interrogation techniques in April 2004.

- During the same May 19 Senate Armed Services Committee hearing, MGEN
Geoffrey Miller, who ran the Guantanamo prison compound and went to Irag to
"advise" CITF-7 on interrogation technigues, denied that his recommendations in any
way contributed to the viclations of the Geneva Conventions by MPs in irag. Miller
said he encouraged only passive activities (e.g., watching prisoners, noting who they
talk to). However, MGEN Taguba noted that Mitler's recommendations in September
2003 included: "It is essential that the guard force be actively engaged in setting the
conditions for successful exploitation of the internees.” Miller attributed the abuses to
a failure of leadership at the prison rather than a misinterpretation of his
recommendations. GEN John Abizaid, Central Command commander, along with
LGEN Sanchez, concurred. Abizaid also said there was no climate of abuse in Central
Command. Rather, the military's system for menitering detention and interrogation
activities was disjointed.

To the contrary, the record of events suggests that more than the military's system
was awry. There was a climate of abuse--one that, within the military, spread frem
Central Commmand but coriginated in higher-level policy circles.

The poisonous atmosphere in which the abuses flourished was set in January 2002
when the Administration unitaterally declared that the Geneva Conventions did not
apply to Taliban or al Qaeda prisoners. White House counsel Alberto Gonzales, in a
January 25, 2002, memorandum that primarily dealt with possible future domestic
prosecutions of officials under the 1996 U.S. War Crimes statute, urged the President
to "stay the course," claiming that many terms in the Conventions were "undefined."
Gonzales asserted that "Your determination [that the Conventions did not apply]
would create a reasonable basis in law that [the statute] does not apply which would
provide a solid defense to any future prosecution" (Mewsweek, May 17, 2004).

Ganzales then expanded the scope of his opinion to the whole "war on terror™: "The
nature of the new war places a high premium on other factors [than the Geneva
Conventions], such as the ability to quickly obtain infermation from captured
terrorists and their sponsors in arder to avoid further atrocities.” Gonzales conceded
that priseners could be treated in accordance with the Conventions, but he opined
that such treatment would have nothing to do with the strictures of international law
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as the option to treat prisoners humanely could be claimed to be conditioned "to the
extent appropriate and consistent with military necessity" (emphasis added).

An earlier (lanuary 9, 2002} Justice Department draft memorandum first proposed
this point of view, claiming that in Afghanistan the laws of war did not apply either to
orders from the President or to actions by U.5. personnel on the ground. This same
theme emerged in Irag where MGEN Miller, just before returning to the U.S. for the
Senate committee hearing, told reporters that he always insisted that Geneva
Convention standards were to be observed "except where military necessity
dictates” (Los Angeles Times, May 19, 2004) (emphasis added).

Apparently, some in CJTF-7 must have reasoned that "military necessity dictated”
that the Conventions could be ighored by either refusing access to prisoners by the
ICRC or requiring the ICRC to request inspection access. As a matter of fact, the
ICRC formally raised objections to prison and interrogation regimens observed by
inspectors as early as March 2003, a few days after the war started. Instances of
physical abuse, prisoner deaths caused by overreaction by guards, and other
mistreatment were noted in a series of "working reports” of visits and interviews
conducted throughout the spring and summer moenths of 2003, 1n general, abuses
were corrected at the various facilities visited. But, except for an "informal" visit in
July, Abu Ghraib did not receive an in-depth inspection until October 2003 (Wa//
Street Journal, May 21, 2004).

CJITF-7 response to the ICRC's November 6 report covering the October inspection
was signed December 24, three weeks before the scandal was first mentioned by the
U.5. command. Significantly, the senior legal officer in CITF-7 knew of the ICRC
report in November. He drafted the reply, but there is no indication he informed
LGEN Sanchez, leaving the latter "in the dark” until mid-January. Moreover, the reply
strongly suggested that not all detainees in Iraq were covered by the Geneva
Conventions, a position that directly contradicted White House statements (New York
Times, May 23, 2004).

Throughout this period, misgivings and objections by military officers to the
fundamental thrust of the whole policy surfaced. In a lengthy memorandum dated in
February 2003, "senior military lawyers" reportedly cautioned that plans to use
severe interrogation methods for a particular "high-interest" al Qaeda detainee in
Guantanamo would violate the Geneva Conventions. {Some of the proposed
"techniques” had been employed at Guantanamo in late 2002 and early 2003.) In
response to the lawyers' memo, in April 2003 Secretary of Defense Rumsfeld
approved a list of "aggressive™ techniques from an array of "nondoctrinal” methods
presented by MGEM Miller, who was then in charge of the Guantanameo facility.
Tellingly, Miller's predecessor disclosed that he had been under unremitting pressure
to "bend” the Conventions (Los Angeles Times and USA Today, May 21, 2004).

But Guantanamo was not the only influence on how prisoners were treated in Iraqg.
Personnel from the 519th Military Intelligence Battalion who had interrogated
detainees in the more permissive (according to the U.5.} atmosphere of Bagram air
base and Kandahar in Afghanistan were among those warking at Abu Ghraib. And
from numerous detainee accounts, the more aggressive interrogation tactics were
transferred along with the interregators. Reportedly, investigators looking into the
abuses at Abu Ghraib have found conflicting IROE issued by the MI unit operations
officer and by LGEN Sanchez. As it was, Sanchez at first (September 14} approved
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interrogation policies that, if not violating the Conventions, straddled the line very
closely, finally deciding in mid-October to require his direct approval of the
questionable practices on a case-by-case basis. Nonetheless, this October 12
instruction authorized the MI-MP interaction to "manipulate internees’' emotions and
weaknesses" that contributed to the poisonous atmosphere in which abuses accurred
{(New York Times, May 21, 2004).

It is quite obvious that many officials, civilian and military, have been uncomfortable
during their appearances before congressional committees. Their discomfiture ranges
across not only descriptions of what actually happened at Abu Ghraib but also the
basis for the development of highly questionable, unilateralist policies regarding
treatment of prisoners that clearly violated international law and the law of land
warfare. The prohibitions against physical and psychological coercion in the Geneva
Conventions explicitly forbid both, and as a signatory to the Conventions, the
strictures of the Conventions are part of U.S. law and cannot be abrogated by
executive fiat.

While highly-placed U.S, civilian officials have thus far publicly escaped legal
consequences or even censure {unless one counts Bush's discussion with Rumsfeld in
mid-May) in connection with these breaches of international law, the uniformed
military has been forced to act. Specialist Jeremy Sivits, one of the MPs accused of
abuse at Abu Ghraib, has pled guilty in a "special court-martial" preceeding as part
of a plea-bargain agreement with military prosecutors. Although the proceedings and
sentence have yet to be reviewed, Sivits received the maximum sentence the
military judge could impose (which is less than the others who have been charged
could receive as they are to face general, rather than special, courts-martial).

In an ironic twist, the military has convicted a Florida National Guardsman with
desertion for refusing to return to his unit in Iraq. The scldier, who has filed for
conscientious objector (CO) status, said one reason for refusing to go back involved
the "great cruelty” inflicted on Iraqi detainees at the U.S.-controlled al-Assad air
base. Significantly, the Guardsman's statements and application for CO status were
submitted to military authorities on March 16, 2004, well before the scandal broke
into the mainstream press. His description of techniques that troops were instructed
to use to aid the interrogators included some that viclated international law
(Associated Press, May 19 and May 22, 2004).

Self-serving interpretations such as those from the Justice Department and the
Gonzales opinions cannot be said by any objective person to be law or the basis for
law. This realization underlies and informs a crucial statement from testimony by
Deputy Secretary of State Richard Armitage before the Senate Foreign Relations
Committee on May 18: "Americans are human beings; we are not above injustice
and sin. But because we are American, we can also say that we are not above the
law--no one is above the law."

In the end, it is law and the rule of law--which includes recognition of and respect for
individual human dignity--that translates moral principle into ethical action. The
United States has a choice: it can reaffirm its historical principles by following the
rule of law or surrender its claim to moral leadership by defying the law. Without
question, in less arrogant times, history and principle would triumph.
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The Shame of Abu Ghraib
Col. Pan Smith N
“Qur scientific power has outrun our spiritual power.
We have guided missiles and misguided men.
Martin Luther King, Jr. (1963)

The warning signs were clearly evident well before Combined Joint Task Force 7 (CITF-
7), under the command of LtGen Ricardo Sanchez, issued its January 16 press statement
announcing the enquiry into allegations of abuse at Abu Ghraib.

- - o

Throughout [raq, temporary incarceration pens were established to confine Iraqis picked
up in raids or “arrested” at checkpoints. Often they would be sent to more “permanent”
facilities without relatives being informed where they were going (or even that they had
been detained), with no legal counsel, and without knowing the charges.

In fact, in October 2003, the coalition did not know how many prisoners it had. The
nurmber most often cited was about 5,000; in reality, it was more than double that total.

Thus, contrary to the Administration’s protestations, Abu Ghraib is far from being a
special case or an exception. In fact, the Army and Marine Corps opened more than 35
criminal enquiries into actions deemed to contravene international law, including 25 Iraqi
deaths. Moreover, in late April, investigators expanded their scope beyond military police
units to military intelligence units and civilian contracters, and the Central Intelligence
Agency said it is looking at its operations (New York Times, May 5, 2004). Newspapers
on May 6 disclosed that the Justice Department was opening a crirmminal probe of CIA and
private contractors hired as interrogators in Iraq.

(Only military personnel are subject to the Uniform. Code of Military Justice for
violations of the Geneva Conventions and for criminal offenses. CIA operatives can be
prosecuted in federal courts for criminal actions outside the U.S. as agents of the
government. But a Coalition Provisional Authority (CPA) rule promulgated last year
exempts contract personnel from Iraqi law, leaving only a Bosnia-era law — the Military
Extraterritorial Jurisdiction Act — that became law November 22, 2000, as a possible
legal recourse against contractors.)

The generals and Administration nolables trying to control the public relations
devastation from the photos of severe prisoner abuse at Abu Ghraib are correct when they
say that those involved in all these despicable acts are a very tiny fraction of the total
U.S. military deployed to Iraq. Bul that misses the point that steady streams of detainecs
released from U.S. custody were telling western media representatives of mistreatment.
The persistent nature of the reports of severe abuse and negligence in many locations
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points to a systemic, command-level failure both to anticipate the problem and to take
early action to investigate the charges. The stock answer seemed to be that “conditions
are in line with provisions of the Geneva Conventions.”

What is alleged and known of the actions and statements of U.S. officials with regard to
prison administration and interrogation methods in Iraq is troubling.

In late summer 2003, 2 30-member team from the U.S. prison camp at Guantanamo Bay,
headed by MGen Geoffrey Miller, artived in Iraq to impart lessons learned from the 18
months of operations at Camp X-ray (opened January 11, 2002) and its successor, Camp
Delta, Although the reason for the visit has not been disclosed, CPA officials were
undoubtedly unhappy that anti-coalition networks remained quite active. The “logic” in
play was that the techniques used to get information from “terrorists” confined in
Guantanamo would work in Iraq.

Reported recommendations of the visitors included collapsing the normal division of
responsibility for prison activities between two chains-of-command corresponding to the
military specialties in the prisons: military police (MP) who ran the facilities and military
intelligence (MI) who ran interrogations. Another recommendation was to employ MPs

in the “pre-intesrogation” phase so that detainees would be more “amenable” to
answering questions posed by interrogators. Unfortunately, this Ieft no one clearly in
charge of prison administration, a situation compounded by the presence of CIA, Iraq
Survey Group {(those searching for weapon of mass destruction in Iraq), and civilian
contract personnel.

In this context, it appears that “invisible” (non-physical) but still illegal techniques such
as sleep deprivation and forcing prisoners to assume and maintain physically unnatural
and stressful positions were employed to break down prisoners. Much worse was the
psychological assault against religious taboos and individual dignity perpetrated at Abu
Ghraib. One can only wonder how the lower-ranking MPs at Abu Ghraib learned that, for
Muslims, nudity before others is deeply humiliating,

In November, which until April 2004 had been the bloodiest month since President Bush
declared major combat had ended, MGen Donald Ryder, a Military Policeman and the
Army’s Provost Marshal General, took exception to the misuse of MPs by intentionally
involving them in intelligence activities for which they had no training. In this, Ryder
was supported by the findings of MGen Antonio Taguba whose two-month internal
review of MP and MI activities was completed in March.

Taguba’s report finally prompted the Army to send a mobile training team of experts in
military prison administration to Iraq to improve prison conditions. But in an unsettling
move, MGen Miller is now in charge of all military prisons in Iraq.

The context in which the Taguba enquiry began is interesting in itself. On fanuary 7,
CPA head L. Paul Bremer announced an amnesty for 500 [raql detainees who had “no
blood on their hands”, who renounced viclence, and who could find a ‘‘guarantor” for
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their continued good behavior. No list of who wauld be released was provided: indeed,
detainees were oflen not identified except by numbers, and unless a prospective visitor
knew the number assigned to a detainee, gaining entry to the prison was impossible, as
members of the International Occupation Watch Center discovered.

Coalition authorities state that orders have been given to “strictly follow” the rules for
conducting interrogations. Others at the MP and MI schools insist that their training
courses do not condone any violations of the Geneva Conventions.

All this 1s fine. But what 1s missing in the flurry over “damage control” is serious
consideration of the overarching ethical and moral issues involved and the failure to learn
from the past.

Ironically, back in May and June 2003, the U.S. was engaged in a major effort to compel
other countries to sign bilateral agreements exempting U.S. citizens, whether military or
civilians, from the potential jurisdiction of the new International Criminal Court (ICC) in
Rome. Under strict criteria in the ICC charter, its jurisdiction is limited to genocide,
crimes against humanity, and war crimes — the very class of major ethical violations
represented by these abuses.

Like most everything in the military, the combatant-noncombatant dichotomy and the
consequences that flow from noncombatant status need to be taught and reinforced
through sertous and periodic refresher training. It is simply foolhardy to expect that
common sense or the “golden rule” will be sufficient to keep all soldiers safe from the
poisonous atmosphere of violence that is at the heart of warfare.

The necessity for training and retraining was clearly signaled during the last long war the
U.S. fought — Viemam. Declassified pre-graduation surveys from Army Officer
Candidate School that addressed the efficacy of training about treating prisoners in
accord with the Geneva Conventions showed how inadequate it was. Fully 22 percent of
a 1967 class of 179 potential new junior officers replied that they would mistreat
prisoners to gain information. In another class during the same era, 50 percent said they
would torture prisoners if necessary to obtain intelligence.

As disturbing as this view is, the temptation is to write it off as from another, less
professional, pre-all volunteer era. Yet well into the volunteer era — 1987 {o 1991 — the
School of the Americas was using training manuals that seemed to condone (some say
advocated) blackmail, false imprisonment, torture, and suppressing democratic anti-
government movements.
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Then there is the question of “‘outsourcing” interrogations of prisoners and detainees to
civilian contractors. Interrogation is an integral aspect of the intelligence collection and
analysis cycle, a core military function. Because interrogation involves a denial of
freedom, it can rightfully only be a governmeantal funcliont, one which only government
employees, civilian and military, should have autharity to conduct. Moreover, only
governments are held accountable for acts committed or omitted under international law.
A plea of being short-handcd is insufficient, both for outsourcing this function and for
proper supervision of any and all individuals associated with interrogation.

Interrogation, done properly, is not a haphazard undertaking. Whether in full-scale war or
insurgency, there are specific questions, based on the current and anticipated combat
situations, which commanders need to be answered. On the basis of when, where, and
under what conditions a person was detained, together with initial personal data, a set of
questions are developed to elicit useful information. The process or methodology for the
interrogation — that is, how many will be participating and in what role — is also decided.
A good plan will include options to pursue a line of cnquiry if a detainee reveals
knowlcdge about a particular subject. The plan normally is reviewed and approved by a
supervisor, after which it 1s implemented. Based on the outcome of the first interrogation,
the detaince’s status should be re-evaluated and a decision made to continue detention
and interragalion, institute formal charges, send the detainee to a higher echelon, or
release the prisoner. But at all times during the process of detention and interrogation,
those detained for questioning retain rights under international taw that are inviolable.

That is the law. Yet emerging from Afghanistan, from Iraq, and from the “war on terror”
m general is a sense of deja vu Vietnam — that when the Hague Regulations and Geneva
Conventions (as well as other international laws and treaties) are inconvenient, they will
be sidestepped. This trend includes the strategic “Bush doctrine” of preventive war,
which violates the UN Charter, and the “creation” of new categories for captured
personnel that negates their legal rights and protections by ostensibly placing them
outside the Geneva Conventions. Making an individual a legal nonentity also makes that
person somehow “less” than others. And when that mentality takes hold, which is quite
possible when a person has unchecked power over another, authority enters onto the
slippcry slope Ieading to systemic denial of civil liberties, human rights, and human
dignity. That pictures and a video were made of the abuses at Abu Ghraib 1s prima facia
cvidence that the MPs involved thought they would not be discovered or were, in fact,
encouraged or directed to violate prisoners’ rights by their superiors. This, of course,
cannol justify or be a defense for what they did, but it might explain why they physically
and psychologically attacked detainees.

Finally, the CPA, the Pentagon, the Bush Administration, and the country must
acknowledge a fundamental and inexcusable failure: forgetting that war by its very nature
reduces societal inhibitions against violence. War is NOT about good and evil; 1t is about
the SANCTIONED killing of people and destruction of things. (And for this reason, in
democracies, militanes are focused against external cnemies.) But once adversaries stop
fighting (or never fight at all), their status changes and the sanctions are reversed.
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Adversaries ccase to be “legitimate’ targets of violence and have certain rights (and
obligations) under international law which the winning side must respect.

At least one MP at Abu Ghraib (not one of the abusers) knew something was wrong when
he observed: “The injustice that we inflict as Americans is that we can arrest these people
and never charge them.” What he didn’t know was just how deep the injustice really ran.
Apparently, there are even more revelations to come, with repercussions that, for the
most part, can only be imagined.

There is one quantified repercussion that has already occurred. The highly critical
country-by-country annual U.S. Human Rights report was to have been released May 5.
The State Department decided to delay its publication by a week in light of the
international furor over Abu Ghraib and the very obvious hypocrisy the release would
cntail. Moreover, even the delayed release will not avoid the greater hypocrisy of an
occupation (and the abuses it invites) by a foreign power for the purpose of imposing
democracy.

Of all the reasons the Bush Administration gave for invading Iraq, the only one that had
not been thoroughly discredited in the first 12 post-war months was that tyranny was
gone, democracy was nigh, and the Iraqi people would at last be able to make and be
responsible for their own decisions. What Abu Ghraib suggests, however, 1s that the form
of slate governance is, at root, less important than the principles of personal governance:
respect for the human rights, dignity, and the “Light within” every individual.

And therein are two potential lessons.

For Iraqis who lived under tyranny for decades, the humbling of the Bush Administration
and the United States illustrates an observation of U.S. philosopher and educator John
Dewey: “Any doctrine that weakens personal responsibility for judgment and for action
helps create the attitudes that welcome and support the totalitarian state.”

What the Administralion and the country as a whole need to re-imagine is the meaning of
democracy — something akin to New England Transcendentalist Theodore Parker’s
dictum that “Democracy means not ‘I am as good as you are’ but “You are as good as |
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'‘Detention and Torture in Guantanamo

Rita Maran

(Guanianamo has become a symbaol of American policy. The idea that the
United States would arbitrarily hold a large number of people in a legal
black hole for a period of years with no access to atlorneys, no access Lo
families, and no charges, was beyond anything that anyone could have
expecied.... Britain has had the IRA, Spain has had the ETA, India has had
terrorism related to Kashmir, Israel has had suicide bommbing.... None...
did anything that is comparable to Guantanamo in the manner that they
dealt with terrorism. There were delays..but Guantanamo exceeded what
any other democratic government has done in dealing with those persons
it accused of terrorism {Neier, 2005: 140).

Introductivn

HIS ARTICLE OFFERS AN OVERVICW OF GUANTANAMO Bay, CUBA, AND OF ISSUES THAT

have come into Lhe public discourse becavse of i, in the over five years since

detention begon in January 2002. The United States government has held as
many as 770 men (rom over 45 countries in the U.S. military camp at Guantanamo
Bay {Gvantanamo) in a situation of indefinite and arbitrary detention. The detained
persons have not been formally charged or had access to legal advice. The condi-
tons of detention have ranged from substandard to prossly violative, Those being
detained, some possibly terrorists, others titled “enemy combatants™ by the U.S.
povernment, were taken into custody outside the U.S. and kept outside the U.S.
while being transported 1o a base in Cuba for an indeterminate stay. To accomplish
this, the Bush administration has had to col corners on the rule of law, whether
with respect to detainees’ rights or U.S, citizens” rights. Eich day’s headlines tell
of anather shift of batanee inthe U.S. tripartite system, and highlight the need for
a return to observance of the rule of law. Human rights reaty obligations demand
that policy and practice inhabit more strictly the boundaries of rirle of law.

Rrra Maran teaches Internatianal Human Righis a the University of California at Berkeley (e-mail:
rium@berkeley.edu), Dr. Maran is the author of Torture: The Role of Ideology in the French-Algerian
War (Praeger, 1989), and of writings on lorure. the UN., women's human rights, and the U.5.
govermment's palicy and practice with respect to human righls. She worked as a humon righis analyst
Tor the OSCE in Bosnia and in Kosevo and directs an imernational Human Righis Educaion Project
for NGOs on beball of The Fund for Peace. "This essay is dedicated 10 Joan Fitzpatrick {1950-2003)
scholar, activist, humanitarian, and colleague, With graleful apprecialion 1o Wolf Homburger and
Christina Ung for pitching . ’
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One of the foundational human rights principles at (he core of virtually all
bodies of law is the protection against torture. International human rights law is
lhe lens through which Guantanamo and torture are discussed. This article surveys
several puistanding areas of concem that have surfaced because of Guantanamo,
including its legal status, the issues of human rights law raised in connection with
torture, how such matters have been addressed in the context of the United Na-
lions system, and some notable U.S. government executive and judicial actions in
relation 10 rule of law,
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U.S. Law ond Lawyers
Department of Justice — Office of Legal Counse!

After September 1), 2001, the Department of Defense (Do) began making
preparations o receive the alicn detainees that would be brought 1o Guantanamo.
To clear the decks for the interrogations due 10 be carmicd out there, the Central
Intelligence Agency (ClA) requested a memerandum (rom Alberto Gonzales,
Department of Justice (DoJ) Office of Legal Caunsel. The CIA did so because
its operalives were vsing aggressive interrogation methods on alleged at Qaeda
members, and wanled to be cerlain thal they would not be subject 1o prosecution
at a Jater lime.

Proseculors cannot usc informnation obtained under tosture; however, any
information obtained by the CIA appeared 1o be admissible, because DoJ legal
apinions held that “none of the harsh lechniques amounted to torture™ (Greenberg
and Dratel, 2005: 172, 173). According to the 45-page Dol meme [rom Assistant
Attorney General Jay S. Bybee:

any attempt by Congress to regulate the interrogation of combatants orany
altemplto prosecute U.S. officials fortorturing combatants 'would represent
an unconstitutional infringement of the President’s authority to conduct
war’ (Wilson, 2006: 17; also, Greenberg and Dratel, 2005: 173).

A separale government front opened after Sepiember L, when the Depariment
of Defense asked the Departmesu of Justice for a legal opinion concerning habeas
questions in Guantanamo (Greenberg and Dratel, 2005: 29). On December 28,2001,
Patrick Philbin and John Yoo, two of the deputy assislant attomeys general in the
Office of Legal Counsel, accordinaly wrote u dacument to William J. Haynes, 11,
general counsel of the Department of Defense, entitled “Memo 3: Possible Habeas
Jurisdiction over Aliens Held in Guantanamo Bay, Cuba (GBC).” Thus, prepara-
lions were well underway by the “clite” (I.uban, 2007; 37) Office ol Legal Counsel
belore the first detainces were moved ta Guantanamo in 2002 (Greenberg and
Dratel, 2005; 29). Yao and Philbin considered it more than likely that the “federal
courts lack jurisdiction,” but they included in their careful memo the passibility
that “'a district courl mighl reach the opposite result™ {(fbid.).

The now-infamous “Torture Memo™ followed. “Meme 14: Memorandum (o
Alberto R. Gonzales Counsel 10 the President Re: Standards of Cnndlécéfor Inler-
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rogation under 18 U.5.C. sections 2340-2340A,” August 1, 2002 (/bid.: 172-217),
wrilten by Assislant Altorney General Jay Bybee, defines the acl of 1orture as an:

Acl committed by a person acling under the color of Jaw specifically
intended 10 inflict severe physical or mental pain or sulfering (other than
pain orsuflering incidental to lawfvl sanctions) upon another person within
his cuslody or physical control.

“Memo 14" is best read in conjunction with Yoo’s memo (o Gonzales of the same
date:

Auguost 1, 2002, Memo 15 (no title), "conceming the legality, under inter-
national law, of interrogalion methods to be used during the current war on
lerrorism.” Yoo's memo points out that “For an act te be “torture,” there
must be evidence of “specific intention to inflict severe pain or suffer-
ing” —in other words, “the infliction of such pain must be the defendant’s
precise objective” (fbid.: 219).

In another example of this reasoning. as Scerctary of State Rice was leaving
on her European trip in the (all of 2000, the press asked her at Andrews Air Force
Base about possibly secret CIA lorture prisons in Eurape. Rice answered that “the
United Stales does not permit, lolerate, or candone torlure under any circumsiances.”
and further, that “the United Siates does not iranspart, and has not transported, de-
lainees from one country 1o another for the purpose of interrogation using torure.”
The practice is called “rendition.” Her semantic evasion put the U.8. govermment
on safe —if grossly immoral and barbaric-~ ground. True, rendition is not “for the
prirpase of interropation using lorture™; its purpose is to extract information.

Two years later, a significant turnaround occurred. On December 10, 2004,
Daniel Levin, acling assistant atlorney gencral inibe Dol Olfice of Legal Counsel,
wroie to Deputy Atterney General James B. Comey under the title “*Memorandum:
Legal Standards Applicable under 18 U.5.C. Sec. 2340-2340A" (the lauer being the
original “Torlure Memo"). The 2004 memo “supersedes the August 2002 Memoran-
dum in its enlircty,” and “medilies in some imporiant respects our analysis™ of the
eartier memo. The Comncy memo encapsulales Lhe Senate’s views when it voted to
ralify the Tortare Treaty; the 2004 memo overrides the earlier broad and permissive
interpretations ol lorture, modifying it in a way that brings it closer in line o the
“gbject and purpoesc” of the Terture Trealy (Greenberg, 2006: 36 1-376).

Those communications constitule [urther semantic links in a chain of legal
memos whose language enabled and, in time, justified the permissible use of lorlure.
The early “torture memos™ from the Office of Legal Counsel were not atypical of
thal office’s lendency toward “an overzealous piece of judicial aclivism...|that]
was both dead wrong and deeply unwise.” So said Boalt Hall Law Professor David
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Caron, C. William Maxeiner Distinguished Professor of Law, in a timely critique
of the Office of Legal Counsel (Ibid.: 214-222).

Alberio Gonzales, Jay S. Bybee, and Johin Yoo

Looking atthe Torture Treaty, Yoo quoted the truism from the Vienna Convention
{see the scctian above) that “a nation is not bound without its consent.” Foriher, Yoo
said that Ihe **Bush administration’s understanding (conceming requirements for an
act to be torure) created a valid and effeclive reservation to the Torture Convention”
(Greenberg and Dratel, 2005: 220). A “reservation™ does not have the same legal
meaning 4s an "understanding.” The U.S. povemment did submit “Rescrvations,
Underslandings. and Decelamtions™ with its ratification of the Torture Trealy, and
the government defined each term. The conclusion then reached by Yoo that the
U.S. government's understanding (an explanatory phrase on the part of he ratify-
ing state that is not meant 1o alter any of the binding tcrms of the Irealy) created a
reservation (o legally binding qualification) might arguably be challenged. Further,
in case the administralion's understanding did not create “a valid and effective
reservation Lo Lhe Torlure Convention™ sulfictent to Joosen the reins on the CIA's
interrogation methods, Yoo added for good measure: “there is no international coun
to review the conduct of the United Sties under the Convention.”

[t is true that no international court is cannceted to the Convention. However,
an expert concerned with expanding — or at feast maintaining—ways te implement
and enferce humin rights obligations rather than evade their consequences might
have made an informed commentary at that junciore. A leamed law practitioner’s
legal opinion generatly would mention ancillary facts as poinis of information; in
this casc, a commentary about the moniloring, review, and recommendatory il not
Jjudicial functions ol the Committee Against Tarture would have been helpful. The
additional information might have included a nod in the direction of the work of
the Special Rapporieuc on Torture, of other studics and procedures of the Human
Rights Council, and, indeed, of the International Criminal Court, Such a digression
would not be inappropriate, since the U.S. is an aclive presence in the U.N,, and
despite its relusal 1o seek election to the Human Rights Council in 2006 and 2007,
the U.S. maintacns a strong observer role.

Both Yoo and Philbin believed (hat i was more than likely that the federal
courts would lack jorisdiction over Guantanama. Nevertheless, they were careful
to note that a districl covrt “might reach the opposite resuld” and “entertain such
an application™ (fbid.: 37). On January 9. 2002, John Yoo. together with special
counscl Robert Delabunty, wrote a 50-page memo to General Counsel Haynes on
the “Application of Treaties and Laws ta al Qaeda and Taliban Detainees.” In that
meme, Yoo and Delabunty slated their underslanding that the Defense Department
was envisaging a facility al Guantanamo {or Jong-term detention of these who had
come ander U.S. control, “cither through capture by our military or transfer from
ous allies in Alghanistan” (fbid.: 38). Far the 1wo attomeys advisingi}%}'nes, "the



[68 Maran

President, as Commander-in-Chief, has the conslitutional avthority to impose the
customary laws of war on both the al Qaeda and Taliban groups and the U.S. Armed
Forces™ (Ibid.. 79). The chain of tegal memos, of which these are exemplary, led
link by link to an eventual reconstruction of the permissibility of tortere in such a
way that torture and other similar acts would not be found in breach of the law.

Three Supreme Court Cases Concerning Guantanamo: Excerpis from Rulings

No. I: Rasul v. Bush, 542 U.S. 466 (2004): In 1995. the U.S. government argued
unsuccessfully that U.S. couns lacked jurisdiction 1o consider challenges to the
legality of the detention of foreign nationals captured] abroad in connection with
hoslilities and incarcerated at Guantanamo (see Crban American Bar Ass'n, Inc.
v. Christopher, 43 F3d {412 [11th Cir. 1995]). On June 28, 2004, the Supreme
Court rejected this argument in Rasul v. Bush. The case was brought by the Center
for Constitutional Rights (CCR), a human rights nongovermmental organization
in New York. The Supreme Court upheld the principle thar “the prisoners held in
Guantanamo have the right tachallenge the Eegal and factual basis for theirdetention
in U.S. comts™ {CCR, 2006b: ). 11 said the Guantanamo prison is not “beyond the
reach of American Courts and Lhat prisoners Lhere had seme minimal rights.” The
courl rejected the ideas that Guantanamo detainees have “no right (o be heard in
American courts, and that an American eitizen designated an enemy combatant can
be held indefinitely without being broughl before a judge” (New York Times, June
30, 2006). According to the Courl, “the federal courts have jurisdiction to determine
the legality of the Exccutive’s potentially indefinite delention of individuals who
claim (o be wholly innocent of wrongdoing” (Rasul v. Bush).

No. 2: Hamdi v. Rumnsfeld, 124 S.Ct. 2633, 159 L.Ed.2d 578 {2004); Afghanisian
war detainees were beginning to challenge 1he lawfulness of their continued
incarceration al Guantanamo. The Supreme Court ruled on June 28, 2004, that
the government cannal delain U.S. citizens withoul due process of law. The court
held that “illegal combalants.” such as 1hose held in Guantanamo, can challenge
detentions, but they can also be held without cliarges or trial.

A leuer from approximately 100 professors of law {rom around the U.S. to their
senators (2 copy [rom Professor Judith Resnik of Yale Law School is in the writer’s
file) was sent on November 14, 2003, expressing strong oppasilion 1o Senator
Lindsey Graham's amendment ta the DoD Authorization Act (8.1042). The law
prefessors wiote: “the Due Process Clause applies 10 and pravides standards to
gauge 1he adequacy of the process by which individuals (in that case a U.S. citizen
not detained al Guamanamo} are designated as "enemy combatants.™ The writers
voiced concem about the pessible elimination of “habeas corpus jurisdiction,” with
a resulting "harm 10 the Constitation and 1o the rule of [aw."

No. 3: Hamdun v. Rinnsfeld, 548 U.5. __(2006): The Supreme Caunt handed down
afive-lo-three decision vp June 29, 2006, ruling that “the military commission con-
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vened to try Hamdan lacks power 1o proceed because its structure and procedures
violate both the Uniform Code of Military Justice and the Geneva Conventions.”
The case hung on whether Congress may pass legislation preventing the Supreme
Courl from hearing the case of an accused combatant before his military com-
mission, established by executive order, takes place, whether the special military
commissions that had been set up violated federal law (including the Unilorm
Code of Military Justice and treaty obligations), and whether courts can enforce
the Articles.of the 1949 Gencva Conventions.
The ruling also disagreed with the administration’s view (hat lthe laws and
.customs of war did nol apply 1o the U.S. armed conflicl wilh al Qacda fighters
during the 2001 U.S. invasion of Taliban-controlled Afghanistan, stating that Ar-
ticle 3 common 1o all the Geneva Conventions applied in such a situation, which,
among other things, requires [air trials for prisoners. As a resull, on July 7, 2006,
the Department of Deflense issued an inlernal memo stating that prisoners would
in the future be entitled Lo protection under the Geneva Convenlions.0

Hamdan v. Rumsfeld— Orher Opinions
Justice John Paul Stevens wrole:

CommonArticle 3 obviously tolerates a great degree of Aexibility intrying
individuals captured during armed conflict; its requircments are gencral
ones.... But requirements they are nonetheless.... The commission that the
president has convened to try Hamdan dees not meet those requirements..,
in undertaking te try Hamdan and subject him 1o criminal punishment,
the executive is bound to comply with the rule of law that prevails in this
Jjurisdiction (Huntdan v. Rumsfeld).

The June 30, 2006, New York Times editorial, “A Victory for the Rule of Law,”
recommended: "Rather than continue having his policies struck down, President Bush
should find a way [0 prosccule the war on terror within the bounds of the law.™

Neal Katyal, the Georgetown University Law School professor who success-
fully brought Hamdan v. Rumsfeld before the Supreme Coun, estificd on July 19,
2006, before the Senate Armed Services Commiltee. Katyal said:

On Nov. 28, 200), T testificd before the full Senate Judiciary Commit-
tee.... I warned that commitlee that Congress, not the President, must
sel up the commissions—and that il Congress did not, the result would
be no criminal convictions and a Supreme Court decision striking these
makcshift tribunals down.... My academic work exlels the idea ol a strong
President in a time of crisis, adopting the "unitary executive” theory ol the
Presidency.... But, despite the Iact that I think counts shoutd defer 1o the
President overwhelmingly, I felt the decision 1o adopt military commis-
sions by executive decree encroached on the constitutional prcrop?agves of
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this bedy, the Congress of the Uniled Siates.... [ believe that the Hamdan
decision —which invalidated the President’s system of mililary commis-
sions— represents a historic victory for our consliutional process, and,
in particular, the role of the United States Congress and federal judiciary
in pur tripartite system of government.

The Military Commissions Aci’!

The Supreme Courl held military commissions to be illegal in Hamdan v.
Rumsjeld because they lacked Lhe same “protections for the acensed as do the
military’s own justice system and coust-martial proceedings.” In addition, the coun
ruled that the commissions violate a part of the Geneva Conventions that provides
for what it suid was a “minimum standard ol duc process in a civilized society”
{Hamdan v. Rumsfeld).

Afler the Hamdan decision was announced, President Bush stated at a press
conference (September 15, 2006) that he wonld have to take the matter to Con-
gress, for new law. True 10 his word, on October 17. 2006. President Bush signed
the Military Commissions Act (MCA) into law as a countermeasure 1o Hantdan.
The MCA establishes military commissions and procedures for trials of terror
suspects; it makes possible the permanent detention and torlure even of legal U.S.
residents, solong as they are classificd as “enemy combatanis™ 1o whom the Geneva
Conventions do not apply (Loban, 2007: 39, fi. 14). The legislation amends the
War Crimes Act so that those who violate the prohibition against humiliating and
degrading ‘reatment under the Geneva Conventions cannot be held accountable.
It also entitles the prosecutor 1o SUppress an iNnquiry into urcovering any coercive
interrogation techniques, up to and including lorlure, that may have been used in
the process ol obtaining admissible evidence.

On the Universily of Pennsylvania Law School] web site, an interactive debate
was conducted under the title “Hanrdan and the Military Comiissions Act.” On
one side were Glenn Sulmasy {an associwe professor of law at the U.S. Coast
Guard Academy, who is on subbatical for the winter 2006-2007 semester al Boalt
Hall Scheal of Law in Berkeley) und John Yoo (professor of law, University of
Calilarniu a1 Berkeley, a visiting scholar ot the American Enterprise Institule, and
author of War by Other Means [2006]). On the other side of the debate was Mar-
tin Flaheny, co-director of the Crowley Program in International Human Rights
at Fordham Law School in New York, the Leitner Fumily Professor of Law, and
an adjunct professor at the Woodrow Wilson School of Public and International
Affairs at Princeton University. 32

According to Sulmasy and Yoo,

The enemy we now fight does nol abide by the laws of war. Any incentive
to lollow the rules of civilized warfare is removed if thul cnemy receives
the same rights as those who scrupulously obey the Geneva Conventions. In -
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applying Common Article 310 al Qaeda, wenow equate illegal combatants
with ordinary armed forces. By affording Geneva Convention protections
to al Qaeda, we would be legitimizing its form of warfare.

In their view, the Supreme Court made a number of “missleps™ in its decision
in Hamdan v. Rumsfeld. The Court’s decision thereby “‘created the polential to
straightjacket our armed forces well beyond lhe narrow issue of war crimes ri-
als.... Thankfully, many of these errars have been remedied through the bipartisan
passage of the Military Commissions Act of 2006 (MCA)."

They saw in the MCA a timely palliative for the errors in Hamdan, which in
their view misapplied common Article 3 of the Geneva Conventions to the “War on
Terror” conducted by the United States. In a further defense of the Act, they said:
“the MCA provides a laundry list of rights that ofier ga well beyond the procedures
and protections of othier nations’ systems.”?

By conlrasl, Flahcrly belicves that the MCA “would far the first time in our
history result in the United Siates deliberaiely violating the very Jaws of war that
this nation pioneered.” As for Hamdan wself, Flaherly saw il less as an errant de-
cision Lhan an instance in which “the Court has again siood up for Rsst principles
against a While House whose misunderstandings of our fundamental constitutional
principles are matched only by its miscalculations in [oreign policy.”

Writine on Hamdan lrom London, Geoffrey Roberson, Q.C. (2006: 174-176),
who served in landmark wials and human yights appeals in Britain and Europe,
and currently serves as an appeal judge on the U.N, War Crimes Courl in Sierra
Leone, sel the record straight. Robertson raised questions about the fundamental
idea of having 4 military commission at Guantanama. Looking back at the hisiory
of jnternational criminal couns for rerrorist affenses dating from the League of
Nations tnitiative in 1937 through the currently operative International Criminal
Caourt, Robenson makes clear that terrorist offenses are not a new phenomenon.
He quotes Vice President Cheney’s statement regarding combatants captured in
Afghanisian: “They don't deserve (g be treated as prisoners of war,... If convicted,
“They deserve 1o be executed in relatively rapid order...by a special military com-
misston. ™ Since none of the international ribunals established by the U.N, canhand
down a death sentence, and the military cormmissions can, Cheney's preference for
military eemmissions has held the day— for now.,

If the U.S. povernment wished 1o have a military panel it could contral, rather
than an independent court in which some of the detainees might be acquitted lor
lack of evidence, then this boded ill, Robertson satd, lor the rule of law:

Although the procedures of the special military commission have been
much improved since that original executive order of November 2001,
the basic objection remains —itis not a court, it s 2 panel of five military
officers, employees ol the same authority that detains and prosecutes
the defendants.... ‘These cammissioners may lack the appearance ol
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impartiality, but more impartantly they lack independence. The appointing
authorily is a department of the Defense Department, which is responsible
for selecting the prosecution charges and is supervised by the Delense
Secretary.

Roberison would favor an independent tribunal.
Conclusion

The problematic issues surrounding the legal, military, and political future of
Guantanamo remain in fimbo to date, and doubiless for some time lo come. The
Bush administration could announce the dismantling of the camyp and the safle
transporalion elsewhere of the hundreds of individuals still held there. However,
since the president will not consider sending them 1o an unsafe location, and since
that would entail lengthy and complex arrangements, that oulcome seems unlikely.
However, (here are some indications that changes may happen more quickly than
can be imagined,

Onc unknewn element may prove Lo be public reaction to apparently provable
grave errors by the civilian and military leadership in the U.S. government. That
sel of issues is a major topic of the news media and, hence, of public discussion.
For instance, The NewsfHour with Jim Leltrer on PBS devoled a large pan of its
program of March 26, 2007, to a debatc between Professors Katyal and Yoo. Katyal
called Guamianamo an “albatross around the neck of the United Stales,” a state-
menl with which few would quibble. The two law professors tended to lock horns
about whelher and which laws apply in Guantanamo. Katyal said Cuban laws do
not apply, and neither do U.S. laws. Yoo disagreed, saying that Iaw does indeed
apply there. No quick resolution of these problematic issues is likely. Turning
eyes again toward Guanianamo s the fact of the first military court trial to take
place since delainees were moved into Guantanamo five years ago, The military
commission started on March 27, 2007, and David Hicks pleaded guilty the day
afler, bul the issues involved promise no quick and easy answers {New York Times,
March 28, 2007: A135).

Asecondexampleisibe locally generated Resofretion Against Torture : Resolution
urging the United States Govermment to comply with internaianal law regarding
the use of torture (0505259}, adopted February 22, 2005, lor the City and County
of San Francisco (see Appendix). Supervisors Chris Daly, Ross Mirkarimi, and
Aaron Peskin of the San Francisco Board of Supervisors spearheaded this resolu-
tion, which calls upon the U.S. government "o establish an indepencicent, bipartisan
commission with subpacna power” lo prepare a full reporl on U.S. eempliance with
the ICCPR, Lhe Torture Treaty, the Geneva Conventions, and “related customary
international Jaw."

Ina final cxample, Charles D, Stimson, Deputy Assislanl Sceretary of Defense
for Delainee Affairs, caused public cwtrage on January 12, 2007, Stimson slated
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his “shock” that lawyers at many of the nation’s {op firms were representing pris-
oners at Guantanamo. He recommended first that the firms’ corporate clienls be
notilizd, and sccond, that the clients consider ending Lheir business ties. Less than
a month later, however, Stimson resigned, stating 1hat he had not been asked 1o
leave by Defense Secrelary Robert Gates (San Francisco Chronicle, February 3,
2007: Digest).

Semewhere in the interface between this nation's domestic and loreign affairs
since September 11, 2001, a litlle piece of land on a smali island a few hundred
miles away in the Caribbean—Guamtanamo— emerged as a symbol of the Bush
adminislration’s drive to chisel away at our historic laws and siatuics, to rebalance
this country’s tripartite system of governing, and to commit military aggression
against populations abroad. Guantanamo has come !o sland for the depths 1o
which a demacralic government could and did sink in the course of skirting —and
outright flouting—its nationai and multilateral legal and moral responsibilities.
Guantanama is a focal peinl around which a considerable number of issues of rule
of law will be 1es1ed.

For sacielies like the U.S., whose gencsis was in a ruggle-tagele revolulionary
war, there is great significance in the fact thal the Nedgling government immedi-
ately lumced toward embedding the rule of law as the foundation of this democratic
republic. Adminisiratians since then have carved their own ways, always—il
frequently unevealy —maintaining a staled commitment to [airmess and equality,
and trusting always that the people’s aspirations would be more [ully achievable
through the rule of law. The wisely molded Constitution has stood the test of time,
strengthening over these tast decades through the embrace ol intemational human
rights law.

Yet in 2007, it still must be said, because it conlinues 1o happen. Torure is mor-
ally wrong. Torture 1s legally a crime. For live years now, despite the torture and
related violations in Guantanamo, no1 to mention other prison camps symbolized
by Guantanamo, the U.S. public has been slow 10 ronse. When asked to permit and
turn a blind eye 1o barbaric practices long since rejected by all societies po mat-
ler their systems of law, we have been slow o rise up and insisi: No. No Torture.
Never Means Never. There is a creeping risk to rule of law il a practice long-since
forbidden can be gotten arcund, in direct contradictivn of oaths sworn to uphold
the law. Juslice is long overduc. Intemational human rights law oflers the means
1o come theough the other side of this ugly time with honor and dignity, 10 never
again be complicit er silenl when this or any government legally and morally stoops
far below human rights standards,

Now, when ihe United States faces armed and violent opponents whao scom
rule of law and follow Lhe rule of no-rules-but-mine, the U.5. urgently needs to
lead. We of the U.S. need to reject sound-byle retaliatory modes of governing that
are Iitilc better than kangaroo covrl-type law. Guantanamo is not a good model; it
needs to become the marker [or futuee historians, of the moment in time when the
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U.S. government retlumed to its founding principles, actively seeking once again
{o strengthen human rights and the rule of law for the bepelit of people here and
everywhere.
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For Immediate Release: August 2, 2007 Contact: Krista Minteer, Human Rights First,

. W) 212-845-5207; E)

minteerk@humanrightsfirst.org

Nathaniel A. Raymond, Physicians for Huran
Rights; W) 617-301-4232; CELL)
617-413-6407; E) nraymond@phrusa.org

Those Who Authorize and Use CIA 'Enhanced’
Interrogation Tactics Risk Criminal Prosecution

Landmark Report: Techniques Previously Authorized for CIA Use —
Not Ruled Out by President's CIA Executive Order — Likely Violate
U.S. Law

A landmark report released today by two leading human
rights groups concludes that U.S. officials who authorize
or use "enhanced” interrogation techniques risk violating
U.S. law and could face criminal prosecution. The CIA
had suspended its interrogation program in 2005 out of
reported concerp about its legality. On July 20, President
Bush issued an Executive Order that he claimed would
allow that program to resume.

The unprecedented analysis by Human Rights First and Physicians for
Human Rights combines meadical and legal expertise to comprehensively
examine ten techniques widely reported to have been authorized for use
in the CIA's secret interrogation program, including sleep deprivation,
simulated drowning, stress positlons, beating, and induced hypothermia.
The Report —"Leave No Marks: '‘Enhanced’ Interrogation Techniques and
the Risk of Criminality”™— demonstrates the mental and physical
consequences of the use of these techniques, and its title refers.to the
techniques’ intended design, which is to inflict psychological trauma and
pain without leaving physical scars. U.S. law requires an assessment of
the physical and mental impact of an interrogation method to determine
its legality. The report concludes that each of the ten tactics is likely to
violate U.S. laws, Including the War Crimes Act, the U.S. Torture Act,
and the Detainee Treatment Act of 2005.

“These ‘enhanced’ interrogation techniques can cause severe and often
irreversible harm to their victims,” said Dr. Scott Allen, who co-authored
the report, and is an Advisor for Physicians for Human Rights {(PHR) and
Co-Director of the Center for Prisoner Health and Human Rights at Brown
University. “The report’s full and independent review of the medIcal
literature and case studies concludes that these methods are likely to
cause significant physical and mental harm to detainees, and they should
be immediately and explicitly prohlbited by the Bush Administration and
by Congress,” he added.
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Defenders of the use of severely coercive treatment in interrogations
have argued that “"enhanced” interrogation techniques are “aggressive”
and “tough,” but not particularly harmful. But the report reviews an
extensive body of medical and psychological literature and applies the
experience of experts who have treated victims of torture and abuse to
show that although “enhanced” interrogation techniques may not result in
visible scars, they often cause severe and long-lasting physical and
mental harm. The use of such methods can and does frequently result in
posttraumatic stress disorders, depressive disorders and psychaosis. The
commaon use of physical and emotional abuse In combination with one
another “compounds their devastating psychological impact,” the report
finds. . '

In conducting the medical analysis, Physicians for Human Rights drew
upon experts in the physical and psychological effects of torture. Human
Rights First’s legal analysis applied its expertise with the relevant
statutes, treaties, case law, and legal history. The report's conclusions
are based on extensive research in both flelds and have been reviewed
by widely respected medical experts.

"Administration lawyers may try to convince interrogators that the secret
interrogation techniques authorized by the President are lawful because
they cause 'no 'permanent damage.’ But interrogators shouldn't buy it,”
said Elisa Massimino, Washington Director of Human Rights First. "Stress
positions, prolonged isolation, sensory bombardment, mock-drowning and
other such abuses can cause serious physical and mental pain. They need
not inflict permanent damage in order to violate the law and potentially
result in very serious criminal sanctions.”

Massimino added: "Authorizing such abuses as consistent with the
Geneva Conventions has profound -- and dangerous -- consequences for
our own military, now and in future wars The administration’s argument
that doctors will oversee the program to ensure that interrogators don't
go too far glves new meaning to the term 'calculated cruelty.'”

The report urges the US government to “refrain from repeating the
mistake of allowing the euphemistic descriptions of interrogation
technigues to blur the line between permissible and impermissible
treatment.” It calls on the government to instead adopt the
recommendations it sets forth as necessary steps to creating “a single
standard of humane treatment.”

The report calls on the executive branch to:

¢ Prohibit the "enhanced” interrogation technigues, in order to protect
U.S. officials and personnei from potential criminal liability and to
ensure that ali U.S. personnel adhere to U.S. law.

® Prohibit the use of any other method that, alone or in combination
with other interrcgation methods, presents a significant risk of
causing serious or severe physical and/or mental pain or suffering.

® Instruct all U.S. interrogators in effective, legal, non-harmful
methods of interrogation.
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® Declassify and release all documents, from all relevant U.S.
agencies, which contain infermation on U.S. interrogation paticy
and practice, including but not limited to the “enhanced”
interrogation methods.

The report urges the U.S. Congress to:

® (Clarify existing language in the MCA, which under a reasonable
interpretation currently prohibits the use of the “enhanced”
techniques, by explicitly listing the techniques, forbidding them,
and making clear that they rerain criminal.

® Establish a single standard for detainee tregtment and interrogation
practices to be followed by all U.S. personnel, including CIA
personnel,

The Administration’s CIA Executive Order, issued on July 20, undermines
the attempts of the McCaln Amendment and the Pentagon’s revised Army
Field Manual governing interrogations, issued in September 2006, to
establish a single standard of humane treatment for detainees. By
refusing to clearly identify abusive techniques and to take them off the
table for use by the CIA, the Executive Qrder effectively leaves the
decision of when, how and upon whom to use these tactics to the
discretion of the CIA Director.

Read Executlve Summary
Read Full report (PDF)

The report was reviewed by:

¢ Vincent lacopino, MD, PhD, Senior Medical Advisor to PHR and lead
author of the UN’s Istanbui Protoco! for Assessing Victims of
Torture;

® UJwe Jacob, PhD, Director, Survivors International;

& Allen Keller, MD, Program Director of the Bellevue/NYU Program
for Survivors of Torture; '

® Christian Pross, MD, Center for the Treatment of Torture Victims,
Berlin, Germany;

® Stephen Xepakls, MD, Brigadier General (Ret), U.S. Army;

*® rFarnoosh Hashemian, MPH, Research Associate, PHR;

® Justice Richard Goldstone, Justice of the South African
Constitutional Court, Retired;

® ) eanard Rubenstein, JD, President, PHR;

® John Bradshaw, JD, Director of Public Policy, PHR;

® Hina Shamsi, JD, Deputy Director and Senior Counsel to HRF's Law
and Security Program;

® Devon Chaffee, JD, Kroll Family Human Rights Fellow in HRF's
Washington office; and

® Elisa Massimino, JD, Washington Director, HRF.

Physicians for Human Rights (PHR) mabilizes the health professions to
advance the health and dignity of all people by protecting human rights.
As a founding member of the International Campaign to Ban Landmines,
PHR shared the 1997 Nobel Peace FPrize.
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Comment: Attitudes and Types of Reaction Toward Past War Crimes and Human
Rights Abuses

Ivan Simonovic'

SUMMARY:

... L The Choice: To Forget or To Establish the Truth, To Pardon or To Punish ... The ad hoc Inlemational Criminal
Tribunal for Rwanda (ICTR) in Arusha has only been able to deal with a few dozen cases, leaving some 125,000 de-
tainees to be processed by the weak national judicial system. ... (1) Amnesty - to forget and to pardan; ... On the aher
hand, financial compensation likely fails to vindicate the victims' claims as compielely as individual prosecutions and
punishment might (although the degree of victim satisfaction could depend on the nature of the abuses committed or the
circumstances of the particolar victim). ... Conditional and individual amnesty with retention ofthe possibility to prose-
cule the gravest cnmes - as was employed in South Africa - is more fully compatible with both truth commissions and
proceedings based on individual or eollective responsibility. ... In addition, truth commission findings can provide a
powerful source of information on crimes that are not covered by the amnesty. ... Increases in the number of proceed-

ings based on individual or collective responsibility provide empirical evidence of the increasing importance attached to
the establishment of truth and to the punishment ofthe perpetmatars. ...

TEXT:
[*343] -

1. The Choice: To Forget or To Establish the Truth, To Pardon or To Punish

The importance of a reliable justice system and the rule of law is universally accepted. Nonetheless, controversy still
surrounds the extent to which secking justice for past war crimes and grave human rights abuses represents a precondi-
tion for - or an impediment to - the overal] stability of post-conflict and transitional societies. Human rights advocates
tend (o regard the implementation of judicial norms and irstituions as an annipotent cure against war crimes and hu-
man rights abuses; diplomats and other peacemakers are far more skeplical, sometimes regarding justice as mere win-
dow-dressing or, worse, as a direct impediment to peace. nl Actual experience does not provide straightlorward an-
swers. Different socielies have taken different paths to confront post-conflict and transition challenges - and have mel
with both success and shortcomings. Moreover "simple" transitions ffom a repressive regime to democracy (such as in
Argenting, Chile, or El Salvador) should be distinguished from transitions following patiemns of atrocity thal had racial,
[*344] religious, orethnic underpinnings (such as in South Africa, Rwanda, Guatemala, or Bosnia and Herzegovina).
n2 This variety, however, should not discourage the international community fom trying to idenlify possible pattems;
to the contrary, richness of experience, il sysiemized, can illusirale more clearly the current state of intemnational justice
and, possibly, where it is going, n3

This Comment will first attempt to catalogue the varicus attitudes of post-conflict societies and their comsponding
types of reaction 10 past war crimes and human rights abuses. The objective is o identify trends in an atiempt 1o leamn
from cxperience. The underlying framework will be slightly simplified in order to illwstrate the trends more clearly.

! Professor of Law, University of Zagreb Law School; Former Prestdent, UN, Ceenemic and Social Counci)
(ECOSOC); Former Ambassador and Permanent Representative of the Republic of Croatia to the United Nations, For-
mer Depuly Foreign Minister, Republic of Croatia.
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References to experience will also serve as reminders of the real wortd complexity and the inherent difficulties in for-
mulating any general conclusions.

This Commen portrays both attitudes and reaclions loward past war crimes and human rights abuses as choices be-
tween the following options: forgelling or establishing the truth, and pardening or punishing the perpetrators, These
options can be presented graphically, with each as the endpoint of a continuum. Every experience of a society thal has
dealt with past war crimes and human rights abuses can be located somewhere within such a framesork and compared
against other cxperiences.

f."igure 1. Atiitudes and Reactions Toward Past War Crimes and Human Rights Abuscs: Choices

[see om] [*345]
1. Attitudes Toward Past War Cames and Human Rights Abuses

The analysis begins with attitudes. Alliludes cannot be directly observed; mther, they can be identificd only on the basis
of various indicators. Individuals, societics, and various intemational actors can - and usually do - have different atti-
tudes toward past war crimes and human rights abuses. Of course, the most interesting are the prevailing attitudes - the
ones that arc supported by the dominant political forces within the post-conflict or transitional socicty itself. Four basic
attitudes comespoud o the different possible combinations of responses to the choices just described - to forpet ¢r to
establish truth; to punish or 1o pardon: nd

{1} "WillRk1 ignorance” - 1o forget and to pardon,

{2) "Historical record” - to establish the truth, b to pardon;

(3) "Pragmalic retribution” - to forget, but s5till punish; and

(4} "No peace without justice" - to establish the truth and to punish the perpetrators.

The relationship between choices and atlitudes is clear when presented graphically.

Figure 2. Atitudes Toward Past War Crimes and Human Rights Abuses

[see arg] Each of the attitudes can be traced back to certain identifiable motives, as dlustrated by some histoncal exom-
ples. The desire for "willful ignorance" [*346] derives fum a perceplion that past cxpenence is 5o controversial, divi-
sive, and painful as to merit being forgotten - being cast into oblivion. This may also be the opportunistic position taken
by a politically impertant group seeking lo hide its responsibility for past events, In either ease, this attitude reflects an
attempt to cut off Lhe divisive past in a single imstant, looking only to the future. A typical moral justification for such an
attitude is the idea that any solution that prevents human suffering and can bring about an immediate peace is a good
one,

The July 1999 Peace Aproement Betiveen the Government of Sierm Leone and the Revolutionary United Front of
Sierm Leone (Lome Peace Agreement ), designed 1o stop the civil war in Siemra Leone, provides a recent example of the
"willlul ignorance™ approach. n¥ In an attempt to end the hostilitics and bruitalities that had characten 7ed 1he conflict,
the agreemen( brought representatives of rebel forces, the Revolutionary United Front (RUF) led by Foday Sankoh, into
the national povemment. It provided for a postwar power-sharing arrangem ent and a sweeping general amnesty. nd

By contrast, the search to establish the "historical record” is motivated by the belicf that in spile of the desire to fa-
cilitale reconciliation by pardoning the perpetrators of abuse, knowing and recording the events that haye taken place is
cssential 10 avoid their repelition. Same also contend that revealing the truth provides symbolic satisfaction to the vic-
tims. This allitude may be honestly held and well-intentioned, but it may alse represent a compromise belween former

abusers and their viclims, who settle for Lhe imited satisfaction oftruth, rather than receive actual redress through pun-
1sTment,

Post-apartheid South Africa, which granted amresty in exchange for testimony regarding major crimes of the
apartheid era, represents the "historical record” attitude. Instead of a blanket amnesty, a conditional mncsty was of
fercd. The Truth and Reconciliation Commission received more than 7,000 amnesty applications, and the program is
considered to have succeeded in establishing a complele, year-to-year record and analysis of the abuses committed un-
der aparthcid. n7
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"Pragmalic reiribution” is motivated by the will to get rd of the abusers fast, but withoul mising controversial is-
sues from the past. From this perspective, pragmatism is more important than justice. It is considered essential to elimi-
nate the perpetrators of abuses from palitical life by either taking adminisirative measures to exclude them or by punish-
ing them for crimes that are not directly tied to war crimes and abuses, and, thercfore, not politically divisive.

[*347) In gencral, the Central and Eastern European transitions from comununist rle in the late 1980s and early
1950s were not accompanied by a large number of prosecutions. n8 There were virtually no criminal proceedings, al-
though states elten ook some adminisralive measures to limit the political parlicipation of alleged former abusers.
Even the rare criminal proceedings lended o be limited to non-controversial issues. For example, when the Federal Re-
public of Yugaslavia n9 indicted former President Slobodan Milo<hae s>evi<grav ¢>, the prosecution was to be for
comuplion and arranging the murder of a political opponent, not for the Serbian genocide or war crimes against Croa-
tians, Muslims, and Albanians. nl0

Finally, those who take the "no peace withoul justice" approach are motivated by the belief that only legal proceed-
ings against the perpe(rators of war cnimes and human rights abuses can: (1} provide the truth and punishment necessary
to salisfy the victims; (2) prevent individual retaliation for past igustices; and (3) prevent history from repeating itself,
Viclims and human rights nongovernmental organizations (NGOs) typically adopt this position, but it can also become
the dominant attitude of a post-conilict sociely, oreven of the intemational community in particular situations. For ex-
ample, the new govemment of Rwanda took a strong position that the genocide of up to ane million people in 1994 re-
quired punishment through criminal justice. In fact, however, juslice has proven very difficult to achieve. The ad hoc
Intemational Criminal Tribunal for Rwanda (JCTR) in Arusha has only been able to deal with a few dozen cases, leav-
ing some 125,000 detainees to be processed by the weak national judicial system. This inundation has forced the gov-
crnment of Rwanda to adopt new practical solutions - such as local community courts - for some detainees who confess
10 their involvement in (he atrocities. nl 1

TII. Types of Reaction Toward Past War Crimes and Human Rights Abuses

Interpreling the altitudes of diffcrent post-conflict and transition socicties is an inexacl science that requires the identi-
Aealion of various [*348)] indicalors. Reactions, however, usually take some kind oflcgal form and can be mare easily
identificd. A typology of four basic forms of reaction loward past war crimes and human rights abuses correspands to
the set of socictat choices identified above - to forget or establish the truth; to pardon or punish the guilty: nl2

{1) Amnesty - to forgel and to pardon;

(2) Truth commissions - to eslablish the truth, but 1o pardon;

{3) Lustration or substitute criminal charges - to forget and (o punisl

(4) Individual or collective criminal justice proceedings - te establish the truth and to punish

The relationship between the dilferent choices and reaction forms can also be presented graphically.

Figure 3. Types of Reaction Toward Past War Crimes and Human Righis Abuses

[see org] Amnesty reflects the highest level of commiiment to the "willful ignorance" response. It can be a blankel am-
nesly - anonymous, en masse, with no cenditions and no questions asked. Blanket amnesties were routinely accepted
during the trnsitions in Latin America, with the exception of Argentina. n13 Altematively, a conditional or individual
amnesty can be [*349] established, cavering the majority of crimes in exchange for cooperation in establishing full
truth about the past (as offered in South Affrica). A Lypical means of proclaiming an amnesty is Lo pass an amnesty law
wilh relroaclive effect.

Truth commissions reflect a high level of commitment to establishing the truth, but also awillingness to pardon Lhe
offenders. Establishing a reliable historical record can be important because past abuses can be systematically hidden
(=s in the case of disappeared persons in Latin Amecrica), or because different sides 1o the conflict may offer competing
and conflicting versions of the "truth" about past events. In any case, truth commissions offer at lcast the possibility of
symbolic satisfaclion for the viclims and can help mitigate the nisks of future confliet.

Lustration or the use of subditute eriminal charpes reflects the desire to simultancously and avoid the risks related
to establishing the truth to punish the perpetrators in some way. During the communist era, many people in Eastem
Europe were, in one way or ancther, involved in human rights abuscs (c.g., as political police informanis), bul it was
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considered deeply problematic to put them all on irial after the regimes fell. Instead, through the process of lustration
they were excluded from active political life and prohibited from participating in public administration {especially posi-
tions with the military or policg). Decisions were made based on Lhe review of secret police records and followed by the
elimination of former collaborators. These techniques were not limited lo the former communist countries. For example,
the review conducl by an ad hoc commisston established in El Salvador has recommended that one hundred senior mili-
tary officers be retired on the basis of their involvement in past human rights abuses. n14

As for subslitule criminal charges, take the case of Slobodan Milo<hac s>evi<grav ¢>, the former President of Ser-
bia and the Federl Republic of Yugoslavia The government of Serbia indicted and had intended to arrest Milo<hac
s>evi<grav ¢> on corruption and political assassination charges - not for his involvement in genocide and war crimes. In
cases of boh [ustration and the use of substitute criminal charges, the establishment oftruth is avoided for political rea-
sons. Subsiitue ciminal charges impose a higher degree of punishment than lustration; they not only place restrietions
on parlicipation in public life or adminidration, but they also involve actual imprisonment of the convicted person. Lus-
iralion requires some legal determination of the scope of persons affected and the extent of consequences for those indi-
viduals; legal institutions arc designated to perform the process. Subslitute enminal charges do not require any changes
to the legal system; existing rules and institutiors are used to punish and remove the accused individuals fom public
tife.

Finally, reaction <an take the form of any number of complex proceedings based on the pursuit of individual or col-
lective responsibility. These Lrial-based proceedings combine a strong demand for establishing the truth with a desire to
mete oul either collective or individual punishment against the perpetrators. Proccedings focused on collective responsi-
bility [*350) rcpresent a form of reaction targeting a collective body considerced responsible for the abuse of victims
who are entitled 1o compensation. For example, some companies have recently paid reparations to individuals who
warked as forced laberers during the Second World War, These claims are somewhat similar to claims for war repara-
tions, such as those brought by Bosnia and Herzegovina as well as Croatia against Serbia and Montenegro for alleged
genocide; the claims are currently pending before the International Court of Justice (ICI). n15 Collective responsibilily
can be regulaied through various legal institutions, but its basis is the awarding of compensation.

Proceedings locused on individual ciminal responsibility represent a form of reaction onented toward both estab-
lishing the Lruth and punishing the individual criminal perpetrators. Responsibility can be established through national
proceedings; through cours in third countries thal exercise universal jurisdiction; through proceedings before ad hoc
tribunals, such as those for the former Yugoslavia and for Rwanda; through hybrid tnbunals involving amix ofnational
and intemational judges and prosecutors, such as those in Siema Leone, East Timor, and Kosovo; or before the Intema-
tiona! Criminal Court (ICC) The laws regulating individual criminal responsibility are conlained in national criminal
codes, intemational criminal law, and the slatutes of ad hoc inbunals or the ICC,

IV. Correspondence Belween Attitudes and Types of Reaction
Each of Lhe four basic attitudes to past war crimes and human rights abuses described in Parl 1 corresponds to a certain
form of reaction described in Part III:

(1) "Willful ignorance” corresponds lo amnesty;

{2) "Historical record" comresponds to truth commissions;

(3) "Pragmalic retribulion” coresponds to [ustmtion or substitute erminal charges; and

{4) "No peace without justice” corresponds 10 proceedings based on individual or collective responsibility.

These relationships between attitudes and their camesponding types of reaction can also be presented praphically,

[*351]

Figure 4. Altitudes and Types of Reaction Toward Past War Crimes and Human Righis Abuses

[see org] 1f the attitude toward past war crimes and human rights abuses is "willful ignorance,” then the suilable form
of reaclion is amnesty. A willingness to forgel and lo pardon is reflected in amnesty's granl of immunily from prasecu-
tion. The past is buried, for better or worse, and perpetrators of at Icast some crimes and human rights abuses get a legal
waijver from prosecution. Amnesty can increase siability by eliminaling the uncerfainty surrounding the patential prose-
cutions - or their potential misuse. Its shortcoming is the potential frustration oftthe viclims - possibly providing the
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molivation to seek individual revenge. Furthermore, crimes or abuses might reoccur because they were neither symboli-
cally condemned nor individually or collectively punished.

If the attitude is "listorical record,” truth commissions represent a suilable form of reaction. This instrument en-
ables the establishment of the truth - often with far reaching political impact - but without punishing the perpetrators {or
at least certain categories of the perpetrators), thus meeting the two goals ofthose who prioritize the histencal record.
The benefits provided by truth commissions include the opportunity to face the pasi, to identify both the victims and the
perpetralors, and, in this way, o provide some level of proteciion against similar evenis in the future. Victims receive
some level of symbaolic satisfaclion, but without pushing perpetrators too hard [*352] and risking the reemergence of
conflict. The shoricoming of this approach is that viclims who know the iruth - but who are alse aware that the perpetra-
tors have no! been punished - might be motivated to seck individual revenge.

If the attitude is "pragmatic retribution," then the suitable type of reaction is lustration or substitute criminal pro-
ceedings. The willingness to eliminate the perpelrators from political life is reflected in their exclusion from participa-
tion in certain sectors of public life - or in the imposition of individual punishment through criminal proceedings for
some measure of their cimes, which also removes them from the politicat scene (al least temporarily). These proceed-
ings, however, avoid rehashing cerlain controversies from the past. Inslead, war criminals and human rights abusers are
treated as mere common criminals (which, quite often, they also are). This approach serves 1o rid society of the most
dangerous people without risking widespread social or political inslability. The difliculty is that war crimes or abuses
may reoccur because they were never properly confronted and condemned in the first indlance. Substilute criminal pro-
ceedings, however, can be a good way to prepare the society psychologically for future prosecutions of more serious
and politically sensitive crimes; when il has been established that a former leader has been engaged in corruption or
murder, it is easier o aceept thal he or she was a war criminal as well.

If the attitude is "no peace without justice,” the appropriate reaction is proceedings seeking collective or individual
responsibility. The willingness o establish the truth and to punish the perpetrators can be satisfied through a plethora of
legal instruments - primarily courts orirbunals - that can provide satisfaction to the victims. Sociely faces Lthe past
when perpelrators are punished on a collective or individual basis. Of course, different proceedings provide a variely of
forms of relief to the victims and pose a variety of threats 1o the former abusers. In general, proceedings based on theo-
ries of collective responsibility are less threatening 1o former abusers precisely because they are not targeled at any sin-
gle individual, and because findings of criminal responsibility give rise 1o obligalions that are most clearly financial, not
moral. On the other hand, financial compensation likely fails to vindicate the victims' claims as completely as individual

prosecutions and punishment might (although the degree of vietim satisfaction could depend on the nature of the abuses
commitied or the circumstanees of the particular victim). Proceedings based on individual responsibility provide that
benefit, and the resultant catharsis can help the victims forgive past suffering. Majer drawbacks include Lhe possibility
Lhal proceedings against the accused individuals can take a long period of time (in some cases years), that they might be
misused against pelitical enemies, and that if people who maintain considerable influence are pushed inlo a comer, they
will fight until the biter end.

V. Evolution of Allitudes and Expericnces With Types of Reaclion

Having catalogued the various possible attitudes and types of reaction toward past war crimes and human rights abuses
on coniinua between [*353] forgelting the past and establishing the truth, and belween pardoning and punishing the
perpetrators, it becomes possible to identify trends indicating the pessible evolution of attitudes in this context and 1o
analyze a sampling of the experiences thal various types of reaction have produced.

An evolution in atlitudes toward past atrocities is clearly connected to the recognized, more general trend toward
greater intemational pressure Lo protect human rights. nlé That trend, starting afler the Second World War, has been
pushed by the fast development of intemalional human rights law and the related prolection mechanisms and has, in
tum, contributed to the development of national human righis law and protection mechanisms. nl17 Establishing the
truth has come to be seen as an importanl contributing factor to achicving sustainable peace and preventing new abuses.
In a world with global media coverage and very active intemational NGOs, the attitude favoring "willful ignorance" is
becoming increasingly hard lo manage or accept. Instead, there seems to be a clear tendency toward the "no peace with-
oui justice” atilude

Political developments duning the last quarter of a century have further Facilitated the trend. The end of the Cold
War reduced the need for tolerating the "friendly tyrants" whose abuses were previously ignored because of their impor-
tance as allics in a bipolar world. Now that the chances of global, state-to-state conflict are diminished - and the major-
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ity of conflicts take place lacally, within individual states - tolerating war crimes or other grave human rights abuses has
a predominately destabilizing effect on intemational security. n18

Political immunity - including head-of-state or government immunily - is also becoming a relic of the past The
prosecution of former Chilean dictator Augusto Pinochet and indictments by the ad hoc tribunals for Rwanda and the
former Yugoslavia of some govemment leaders have imporlant implications for future interpretations of intemational
law. nl9 Provisions of the Rome Statute of the ICC, following the same principle that there is no immunity for war
criminals, regardiess of their position, will kopefitlly have an important preventive effect. n20

[*354] The shifting attitude toward truth and punishment has also contributed to a change in the reaction to past
atrocities. Countries have been leaming from each other's experiences. Different types of raction enable states to estab-
lish the truth without risking destabilization or engaging in individual proseculions, lo remove perpetrators from public
fife without raising sensitive issues, and to hold varicus proceedings lo determine individual or coileclive respeasibility.
However, the widespread inclination loward "no peace without justice" reflects the ever-increasing emphasis on pro-
ceedings based on individual or collective responsibility. Indeed, it is the diversification and more frequent use of such
proceedings that provide the empirical evidence of the increasing commitment (o pursuing both truth and punishment.

Amnesty seems 10 be a very usefil tool in peace negotiations and post-conflict peace building and reconciliation,
but they should not be utilized to cover the gravest abuscs and war crimes. Intemational hwmanitarian and human rights
law puts certain limits on the use of amnesties 1o obtain peace: stales have an inlematienal legal obligalion to prosecute
certain crimes that they cannot avoid throuph either political or pragmatic arguments. n21 The International Commitiee
of the Red Cross (ICRC) interprels the Geneva Conventions accordingly, n22 and, imporiantly, the Uniled Naticns also
has finally taken a firm stand on this matter, n23 It might be easier 10 negotiate a peace agreement by including an un-
limited amnesty, but the resulting peace [*355] would Jikely be unsustainable. n24 Conditional and individual amnesty
with retention of the possibility to prosecute the gravesi crimes - as was employed in South Afiica - is more fully com-
patible with both truth commissions and proceedings based on individual or colleclive responsibility.

Truth commissions have praven lo be powerful instruments in develaping a reliable record of past human rights
abuses, but they are also a means of iniliating nceessary institutional changes to prevent abuses from reoccurring. Some
evidence indicates that the evolulion of truth comsmissions has been one of the most important devetopmenis in con-
fronting legacies of past abuses, and that truth commissions have benefited the most fom the process of (ransnational
leaming, Burden-sharing repods, established methodologies, the experiences of staff veterans, and computerized infor-
malion from predecessors facilitate the establishment and the work of each new commission considerably. The various
truth commissiens {starting with the first widely known commission, the Argentinean "National Commission on the
Disappeared” in the early 1980s) have had different prerogatives, roles, composition, and features. Grnting an amnesty
for confession (as done by the South African Truth and Reconcilialion Commission) appears to be a powerful too! for
the eslablishment of a reliable histonical record. In addition, truth commission findings can provide a powerful source of
information on ctimes thal are not covered by the amnesty. The inclusion of foreigners in truth commissions, however,
has proven to be a mixed blessing, In situations rife with strong social and palitical divisions - as was the case in El Sal-
vador - appointing only foreigners to a truth commission provided a way to ensure ohjectivity. However, commissions
of this type invariably produce a historical record that is viewed with some skepticism by the local population. n25 Hy-
brid commissions that have included both foreigners and nationals, such as the United Nations Truth Conmission in
Guaiemala, have represented an attempt 1o find compromise solutions. Establishing 1ruth commissions usually requires
domestic legisiative intervention to ensure access to evidence and witnesses, and in same cases te cnable commissions
to pardon thase who are willing to confess to cerlain crimes. Truth commissions, with less formal work methods than
cours, can more ensily process a large volume ol cases, hear more vietims, and involve civil sociely more decply. [n
this way, commissions can help establish patterns of abuse, analyze the root causes of such abuses, and suggest institu-
tional reforms to their repetition. n26 Even in cases whore they do pot have a direet mandate, truth commissons have
tended to issue such recommendations. [su'27'] Lustration and substitule criminal charges provide fast [*356] and
prgmatic selutions to remove war ciminals and abusers ffom public life. The advantages of lusimtion are speed and
the ahility to process a large number of cases. On the other hand, lustration proceedings have only madest procedural
guaranlees of due process of law. Nobody goes 1o jail, but people can easily get hunt because of error or politizal or per-
scnal revenge. Like truth commissiens and amnesties, lustration is most useful when combined with compensation
paymenls to the victims and cnminal prosecution ofthe most directly respansible perpetrators, conditions permitting
Substitute cnminal charges have praclical value if there 15 a need to move public opinion slowly toward accepting the
personal failings of former high officials. For the sake of cstablishing truth and brnging justice to victims, however,
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substitute criminal charges should be followed by trials for war crimes and abuses when the conditions would allow for
such irals.

Proceedings based on individual and collective responsibility are rapidly growing in number and impontance and
therefore require special attention. Proceedings based on collective responsibility can make financial compensation
available to victims who will often face very difficult economic circumstances. This approach provides faster relief for
the victims than does the process of identifying and prosecuting the abusers one by one. n27 The practical usc of collec-
Live responsibility measures is limiled, however, because post-conflict and transition societies are usually poor, scarce
resources have to be used strategically to enable recovery, and compensating the victims is simply not realistic. n28
Besides fast compensation for the victims, proceedings based on collective responsibility can be used for the establish-
ment of truth and the symbolic satisfaction of the victims, even many years alter the abuses have taken place. n29

Although the reactions to past war crimes and human rights abuses discussed in this Comment have all been devel-
oping over several decades, none has risen to prominence as quickly as proceedings based on individual criminal re-
sponsibility. In post-conflict and transition sociclies, it is often very difficult to {rejestablish the rule of law - and espe-
cially to starl that process with national proceedings for past war crimes and human rights abuses. In some cases the
political will is lacking, whilein other cases the juslice system ilself has been involved in oppression, infrastruciure has
been destroyed, or qualified persennel have been killed or have left the country. n30 Whether the [*357] problem is
political will, irstitutional capacily, or both, intemational assistance or even more direct involvement is sometimes a
precondition to dealing successfully with the past n31 Foreigners can contribute their skills, experience, and objectivity,
and they can play an imporant role in achieving national stability. International involvement also has ils costs, however;
intemational actors use resources thal could have been used locally, and there is the danger of developing of a "culture
of dependency" that could threaten the sustainability ofthe rule of law when foreign assistance ends.

International precessing of war crimes and human rights abuses has been developing mapidly as well. n32 Several
hundred years passed between the first inlemational criminal trial against Peter von Hagenbach in 1474 and the Nurem-
berg and Tokyo proceedings in the mid-twentieth century, withoul much progress in the inlervening period. In the last
decade, by contrasi, this area of the law has witnessed revolutionary change: the use of universal jurisdiclion has ad-
vanced; the U.N. Security Council has established tribunals for the former Yugoslavia and Rwanda; n33 and the inlema-
tional communily has provided expert assistance through hybrid national and international cours to deal with crimes
commitled in Sierra Leone, East Timor, and Kesova Finally, the ICC has been established and saw its first generation
of judges elected in February 2003. n34 '

Proceedings based on universal junisdiclion represent a powerful tool against impunity. Ullimately, war criminals
and human righls abusers cannot feel safe, even if their national justice sysiem protecis them, orif they have managed
to escape its reach. In recent years, a growing number of national courts have acled on the basis of universal jurisdiction
over grimes such as genocide, crimes against humanity, war crimes, and torture 1o prosecute foreign perpetrators. n35
However, these prececdings can also create serious problems if ambitiows prosecutors and judges intervene in affairs
that they do net [ully understand - with potentially far-reaching political consequences. n36 [*358] Hypothetically,
universal jurisdiction can also be deliberately misused to hurt polilical epponents and te at least lemporanly prevent
them from traveling abroad.

The establishment of ad hoc international 1ibunals expressed the commitment of the intemational community to es-
tablish the tnith and to punish the perpetrators of war crimes and abuses. They have been relatively successful in help-
ing Lo establish a reliable historical record through their proceedings, bul sometimes they have had serious difficulties
securing the cooperation of states within their mandate regarding document produclion, and especially in bringing high-
prefile perpetrators to justice. Their work has also progressed quile slowly, undermining the principle of rapid dispensa-
tion of judice. The work 15 also cxtremely expensive, rising doubts about its cost-effectiveness. n37 The need for irans-
lation, lercign judpes, complicated logistics, and highly sophisticated procedural rules (sometimes quite difTerent from
local standards) are objective problems which require time and resources. Bul perhaps most worrying is the insufficient
impact of the iribunals on the population of the countries they oversee. Removing proceedings from the country where
the erimes have been committed, and the use of foreign language and unfamiliar legal rules seems to have conlnbuted to
psychological distance and diminished local media coverage. n38 [t is shocking that in spite of all the intemnational ef-
forts, indicted war criminals in the Tribunal's custody - such as Milo<hac s>evi<grav ¢> and Vojisiav <hac S>e<hac
s>elj - have emained the leaders of successful political parties in Serbia and Monienegro. n39 National courts in gen-
erat have a greater impact on sociely and its values than inlemational tribunals. It is typically through national proceed-
ings that socicties confront their own problems and misiakes, and hopefully learn from them. n40 In the Republic of
Croatia, national proceedings launched against the [*359] young and popular gencral Mirko Norac - who had substan-
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remains crucial for wounded societies to strengthen their own national justice systems in order to ensure sustainable
peace and the rule of law. nd46

FOOTNOTES:

nl. See, e.g., Paul R. Williams & Michael P, Scharf, Peace with Justice? War Crimes and Accountability in the Former
Yugoslavia, xiii (2002).

n2. On the types of different experiences of societies facing past war crimes and human rights abuses, see Neil J. Kritz,
Where We Are and How We Got Here: An Overview of Developments in the Search for Justice and Reconciliation, in
The Legacy of Abuse - Confronting the Past, Facing the Future 21 (Alice H. Henkin ed., 2002),
http:/ferww.ciaonet.org/wps/vap02/ [hereinafter The Legacy of Abuse].

n3, The increased interest in transitional justice is encouraging in this respect. From 1970 to 1989, approximately 150
books, chapters, and articles were published on this topic, while the 1990s alone produced more than 1,000 such publi-
cations. Id. at 22.

n4. These four aftitudes represent extremes, or perfect types. Any number of additional attitudes might exist along each
continuum. Analyzing the myriad of attitudes that represent a combination of these four basic elements is beyond the
scope of this commeat.

n5. Letter Dated 12 July 1999 from the Charge d'Affaires Ad Interim of the Permanent Mission of Togo to the United
Nations Addressed to the President of the Security Council, Annex; Peace Agreement Between the Government of Si-
erra Leone and the Revolutionary United Front of Sierra Leone, U.N. Doc. /19997777 (1999), Error! Beokmark not
defined. [hercinafter Lome Peace Agreement].

né. Lome Peace Agreement, supra noie 5, art. IX. See also infra notes 22-23.

n7. For a more detailed account of the South African Truth and Reconciliation Commission, see Brandon Hamber,
Dealing with the Past: Rights and Reasons: Challenges for Truth Recovery in South Africa and Northern Ireland, 26
Fordham Int'iL.J. 1074, 1075-87 (2003).

n8. The trials of border guards in Lhe former East Germany were exceptions. See Kritz, supra nofe 2, at 26.

n9. On February 4, 2003, the Federal Republic of Yugoslavia formally changed its name to Serbia and Montenegro. See
Daniel Simpson, Yugoslavia Is Again Reinvented, in Name and Structure, N.Y. Times, Feb. 5, 2003, at A3.

nl0. Milosevic is being prosecuted for those crimes, however, by the International Criminat Tribunal for the Former
Yugoslavia in The Hague. On the trial against Milosevic, see, generally, Michael P. Scharf & William A. Schabas, Ske-
bodan Milosevic on Trial: A Companion (2002).

nll. Because it would have taken meny decades for the ICTR or national courts to process the high number of cases, it
became necessary to adopt a pragmatic approach. Confessions have been encouraged in exchange for reduced sen-
tences, and lesser offenders have been moved to 2 new, village-based community justice system called gacaca, which
has loose roots in an indigenous mode! of traditional justice. See Rwanda: Genocide Suspects Who Confess To Go Free,
N.Y. Times, Feb. 17, 2004, at A9. On the role of gacaca in adapting 2 new approach to reaching a legal settlement for
the genocide, see Norwegian Helsinki Committee, Proseculing Genocide in Rwanda: The Gacaca System and the Inter-
national Criminal Tribunal for Rwanda 18-23, 32-33 (2002), http/Avww.nhc.no/land/rwanda/Rwanda.pdf. This ap-
proach may not satisfy the highest intemational standards, but there is probably no realistic alternative. See Krilz, supra
note 2, at 31.

nl2. Just as is the case with attitudes, many different types of reaction - perhaps combining the forms identified here -
exist in the real world. This Comment seeks only to address these four basic reactions.

nl13. Argentina initially undertook prosecutions of those responsible for human rights abuses during the preceding mili-
tary dictatorship, but after a year it gave up under military pressure. See Kritz, supra note 2, at 25, 32-33. Argentina’s
experience influenced subsequent Latin American political transitions, which predominantly featured blanket amnesties
and the absence of criminal proceedings.

nld. Id. at 36,
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http://212.153.43.18/icjwww/idocket/ibhy/ibhyframe/hitm; Application of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide (Croat. v, Serb. & Mont.) 1.CJ. (July 2, 1999), para. 36(b),
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internal conflicts. U.N. Development Programme, Human Development Report 2002: Deepening Democracy in a
Fragmented World 2 (2002).

n19. On political and legal aspects of the Pinochet case and its impact, see Jose Zalaguett, The Pinochet Case: Intema-
tional and Domestic Repercussions, in The Legacy of Abuse, supra note 2, at 47.

n20. Aricle 27 of the Rome Statute, for example, is clear that official capacity cannot provide impunity, explicitly
mentioning, among others, heads of states and governments. See Rome Statute of the Intemational Criminel Court,
United Natiens Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court,
July 17, 1998, art, 27, UN. Doc. A/CONF.183/9, http-//www.un.org/law/icc/statute/romefra him.

n21. If amnesty is granted in a manner that contravenes the relevant international legal prohibitions on amnesty for cer-
tain crimes, petpetrators may still be prosecuted in a third country on the basis of universal jurisdiction.

n22. The ICRC encourages amnesties at the end of hostilities "for those detained or punished for the mere fact of having
participated in hostilities." See Ian Martin, Justice and Reconciliation: Responsibilities and Dilemmas of Peace-makers
and Peace-builders, in The Legacy of Abuse, supra note 2, at 81-82. However, taking a firm stand on the necessity of
prosecuting war crimes becomes preblematic in messy situations like wartime prisoner exchanges. The ICRC, repre-
senled at the meeting between delegations of the Republic of Croatia and the Federal Republic of Yugoslavia in Buda-
pest on August 8, 1992 by its president, Comelio Sommaruga, refused to become a co-signatory of the "all for all" ex-
change of prisoners agreement, because war crimes trials had already begun and some Croatians included in the ex-
change had been sentenced - in some cases to death. The ICRC was aware that those sentences were the product of larpe
show trials, but it nevertheless did not want to get involved in potentially sensitive legal issnes.

n23. As late as 1993-94, the United Nations was involved in encouraging and even drafting a very broad amnesty
apreement for Haiti - covering the war crimes of the military leaders who seized power in 1991. See id. at 81-82. See
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grant of (he broadest amnesty provisions, which provided “absolute and free pardon to all combatants and collaborators
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should not apply to international crimes of genocide, crimes against humanity, war crimes, and other serious violations
of international humanitarian law. See Martin, supra note 22, at §1-82. In practice, such decisions are often not easy.
The head of the U.N. Transitional Administration for Eastern Slavonia (part of Croatia occupied during the war and
slowly reintegrated back into the country U N, support), Jacques Klein, demanded that Croatian authorities limit the
number of proceedings for war crimes against Serbs from that region in order to prevent them from fleeing,

n24. The Lome Peace Agreement and the impunity that it provided ultimately did not bring lasting peace to Sierra Le-
one, One hopes the Truth and Reconciliation Commissicn and a special court will provide for a more sustainable solu-
tion,
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n25. The "outsider quality" of the Commission in El Salvador was the reason for the rejection of some of its work, even
though its report was reparded as generally accurate. See Kritz, supra note 2, at 39.

n26. See Paul van Zyl & Mark Freeman, The Legacy of Abuse; Conference Report, in The Legacy of Abuse, supra note
2,at3,6.

n27. See Martin, supca note 22, at 38-89.

n2§, See Martin, supra note 22, at 88; Kritz, supra note 2, at 44. Success with compensation paid to the victims of
abuses in Chile can be attributed to a relatively small class of eligible victims and a good domestic economic situation,
and it is therefore difficult to repeat. Id.

n2%. The German government and German industry have agreed to pay compensation for slave and forced labor during
the Second World War to 900,000 surviving victims. See van Zyl & Freeman, supra note 26, at 10.

n30. See Ivan <ha¢ S>imonovic, Post-Conflict Peace Building: The New Trends, 31 Intl I. Legal Info. 251, 260-62
(2003). For the rule of law to become a reality, it is necessary to undertake "a comprehensive approach to building ca-
pacity, developing effective safeguards to ensure public accountability, and forging an enduring parinership between
local institutions and the international community” - 2 process that includes developing the complete spectrum of neces-
sary components, including the legal code, judiciary, police, and penal system. See United States Institute for Peace,
Lawiess Rule vs. Rule of Law in Balkans (2002), http://www.usip.org/pubs/specialreports/sr97.htm!.

n31. Levels of foreign involvement may vary "from the light footprint in Afghanistan, through the ambiguous sover-
eignty in Kosovo to benevolent despotism in East Timor.” Simon Chesterman, Justice Under Internationat Administre-
tion: Kosovo, East Timor and Afghanistan 13 (2002),
http://www.ipacadmeny.org/Publications/Repons/PubiRepolnde_body.htm.

n32, For 2 general overview of the development and contemporary status of international criminal law, see Antonio
Cassese, International Criminal Law (2003} (exploring the rules that characterize certain conduct as international crimes
and describing the international proceedings for Lheir prosecution and punishment).

n33. For comparison between the ad hoc tribunals for the Former Yugoslavia and Rwanda, see Catherine Cisse, The
International Tribunals for the Former Yugoslavia and Rwanda: Some Elements of Comparison, 7 Transnat'i L. &
Contemp. Probs. 103 (1997).

n34. For the development of international criminal adjudication, see Timothy L.H. McCormack, Selective Reaction to
Atrocity: War Crimes and the Development of International Criminal Law, 60 Alb. L. Rev. 681 {1997); Ivan <hac
S>imonovic, The Role of Lhe ICTY in the Development of International Criminal Adjudication, 23 Fordham Int'l L.J.
440 (1999).

n35. See Kritz, supra note 2, at 29 (neting "criminal cases in Belgium, Germany, Switzerland, Austria, Spain, Htaly,
Denmark, France, the United Kingdom, the Netherlands and Senegal against foreign nationals alleged to be responsible
for crimes against humanity, war crimes, genocide, torture, disappearances or terrorism in their home couniries").

n36. Philippe Sands has questioned the wisdom of promoting "an international legal system in which a judge in one
state can issue an indictment against a current minister or leader of another state that effectively prevents him or her
from foreign travel or engaging in other activities associated with his or her job description.” See van Zyl & Freeman,
supra note 26, at 8 (describing Sands' position).

n37. The yearly allocation for the ICTY and the ICTR for 2002 was about $ 200 million. Taking into account the fore-
seeable duration of the Tribunals (by Security Council Resolution 1503 of August 28, 2003, investigations should be
finished by 2004, trials of first instance by 2008, and appeals by 2010), the overall expense will be substantial. See 8.C.
Res, 1503, UN, SCOR, 4817th mtg., at 3, U.N. Doc. $/RES/1503 (2003). It is interesting to note that a number of states
clearly consider the costs of these tribunals too high. The issue was informally raised on a number of occasions. It has
been noted that the United Nations and the international community continue to pour hundreds of millions of dollars
into ad hos tribunals, while failing to invest meaningfully in rebuilding domestic judicial systems. Less than 30% of
member states have paid in full their 2002 Tribunal Assessments. This low number is particularly striking when com-
pared to regular budget payments, covered in full by 56% of member stetes. The fact that a substential number of states
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have given priority to the regular budget over the Tribunals is a strong indicator of their position on the best use of their
resources. :

n38. The ICTR’s decision to conduct some of its proceedings in Kigali (Rwandz) instead of Arusha (Tanzania), where it
has its seat, should therefore be welcomed, in spite of numerous logistical difficulties.

n39. Slobodan Milosevic is (he former president of Serbia (1989-97) and the Federal Republic of Yugoslavia (1997-
2000). Vojislav Seselj is the former deputy prime minister of Serbia and still leads the Radical Party in Yugoslayia. In
spite of the fact that both have been indicted and are being held in custody at the International Tribunal for the Former
Yugoslavia, they headed their parties' ballot lists on the Serbian elections held in 2003. Seselj's party won the most seats
in the Parliament. For a breakdown of the 2003 election results, see Elections in Serbia and Montenegro {Mar. 22,
2004), http://www.electionworld.org/election/serbizmontenegro.htm.

nd0. It has been argued, for example, that national proceedings had a much stronger psychological and moral impact on
the population and contributed more to the de-Nazification of Germany than did Nuremberg or other intemational trials.
See van Zyl & Freeman, supra note 26, at 5.

n41. General Mirko Norac has been prosecuted and sentenced for his personal involvement in war crimes. Indictments
based exclusively on command responsibility, as the ICTY"s indictments often are, cannot have the same psychological
impact as evidence of direct involvement in war crimes. On the [egal problems of command responsibility, see Mitjan
Damna<hac s>ka, The Shadow Side of Command Responsibility, 49 Am. J. Camp, L. 455 (2001).

n42. In line with U.N. Security Council Resolution 1244 (1599) and under strong Russian pressure, the first regulation
issued by the UN. Interim Administration in Kosovo (UNMIK) provided that applicable Jaw would be the law in force
on March 24, 1999 when NATO's air campaign started. The predominantly Albanian judiciary put in place by UNMIK
insisted, however, on applying the Kosovo Criminal Code and other provincial laws that had been in effect in March
1989, before being illegally revoked by Belgrade. Under strong pressure, UNMIK finally reversed its decision and
passed a regulation accepting Albanian demands. See Chesterman, supra note 31, at 5.

n43. According (o a Financial Times report, when intemational judges sat on a bench with a majority of Kosovar col-
leagues, they were always outvoted, because Serbs were automaticaily regarded as guilty, while Albanians were rarely
condemned. This trend has led to a push for a majority of internationals. See John Lloyd, We Came Here To Builda
Stare, That's All, Financial Times, Dec. 31, 2002, at 3.

nd4. Sometimes there will simply have to be trade-offs in terms of higher formal qualifications of foreigners and a
higher level of sustainability provided by early inclusion of locals. For example, none of the East Timorese has ever
served as a judge or 2 prosecutor under the United Nations Transitional Administration in East Timor (UNTAET).

45, Although transitional justice s unaveidably somewhat messy, to ignore past war crimes and human rights abuses
does not seem to be an option anymore. Facing the truth about the past, satisfying victims, and visiting appropriate con-
sequences upan perpetrators can take various forms, and each of them and their timing have to be adjusted to each spe-
cific situation.

n46, This conclusion fully supports the recommendation of the UN. Executive Commitiee on Peace and Security Task
Force for Development of Comprehensive Rule of Law Strategies for Peace Operations (ECPS Task Force) that "the
goal of all UN personnel working in the rufe of law area should be to reinforce the capacities of, and not replace, local
actors whenever possible.” See ECPS Task Force, Final Report 4 (2002).
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tial military merits for the Croatian side during the liberation war - for previously unpublicized crimes, have had a much
more sobering cffect, and have done much maore for the reestablishment of the rule of law in Croatia than any of the
International Tribural's procecdings against its citizens. n41

Hybrid tribunals, involving bath national and internalional judges and prosecutors (as in Sierra Leone, East Timor,
and Kosovo) are an attempt at compromise. The inclusion of local judges makes the work of the court faster (because
they do not face a language barrier and have a stronger understanding of local laws), and also brings into the proceed-
ings the valucs, including political values, of the local judges. In the context of Kosovo, the "mutiny" of local Albanian
judges (and the eventual success of the movement) in choosing which laws to implement is a siniking example. n42 In
hybrid counts, it can be decisive whether local or intemational judges form a majority. nd43 For this very reason, after
some experimenting, the U.N. Administrator in Kosovo decided that there should be a majority of intemnational judges
in trals for more serious crimes.

A convincing arpument in favor of hybrid couns (or in favor of just financially sirengthening national courts and
helping them through mentorship by foreign legal experts) is the impact of courts established immediately following the
conflict en the sustainability of the justice system in the country in question. n44 Socner or later, inlemationals have to
leave and locals have to take over. Therefore, investment in strenglhening the national system seems critical iftong term
sustainability is taken into account.

[xperiences of the ad hoc tribunals are only a modest contribution in preparing for the challenges of the Intemna-
tional Criminal Court. It will cenainly feature an inlemational composition of judges and prosecutors, ils proceedings
will include multiple languages requining translation, and proceedings will usually take place far away from the site of
the crimes and abuses. However, the ICC’s global charact¢r will ensure attention and media [*360] coverage of its pro-
ceedings. The fact that it has global jurisdiction, that il has been established for fiture crimes, that its rules have been
pdopted consensually and in advance, and that it will assume jurisdiclion only when national justice systems are either
unable or unwilling to effeclively prosecute, will cedainly contribute 1o ils legitimacy. This legitimacy might facilitate
the Intemnational Court’s cooperation with national justice systems, but the lack of full cooperation with ad hoc tribunals
for the former Yupgoslavia and Rwanda (established and backed by the power of the U.N., Security Council}and the re-
luctance of some countrics (o accept the ICC's jurisdiclion are cause for concem.

V1. Conclusion

Understanding alitudes and types of reaction toward past war crimes and luman rights abuses as basic choices - be-
tween whether to forpet the past or to establish the truth, between whether to pardon or punish the perpetrators - allows
us to identify trends which are helpfal in creating an abstract sysicmatization of practical experiences, Increases in the
number of proceedings based on individual or collective responsibility provide empirical evidence of the increasing
imporlance attached 1o the establishment of truth and to thie punishment of the perpelrators.

Although there seems to be a shifl in attitude loward the establishment of truth and purushment, there is no set of
reaclion types toward past war crimes and human rights abuses, however, that can be generally regarded as gptimal.
Approaches to past war crimes and human rights abuses should be holislic, taking into account various sacial, legal,
political, and moral dimensions, and the most suitable reaction should take into account questions of appropriate timing
and other specific circumstances. n45 Differentiation of various types of reaction, knowledge of their strengths and
weaknesses, and fiexibility in combining them makes such fine-luning easier. Practical experience is being gencrated all
over the world, and it is important 1o leam from that experience.

Fiexibility in combining various types of reaction can ensure that the response chosen is prompt and pragmatie, and
that justice is finally salisfied. At least the gravest crimes must bemel with eriminal proceedings (certus an, incertus
quando). Amnesiies, for example, are more and more often reduced 10 cover anly minor crimes, somelimes conditioning
amnesty on cooperation with (nuth commissions. Besides establishing the historical record, truth commissions can help
to gather evidence for criminal proceedings. Lustration or substituic criminal charges can help to remove criminals and
abusers from public life quickly, which does not preclude their criminal prosecution for war crimes and human righls
abuses when the conditions are ready. Proceedings based on collective responsibility can sometimes pravide for the fast
[*361] compensalion of the victims, while individual ciminal prosecutions of abusers cannot proceed until the crimi-
nals are apprehended and the cvidentiary cases well-developed.

Considering the impact of globalization, and especially the development of Lhe international prolection of human
rights, inlemational support for confronting past injustice in post-conflict and transitional societies is increasing. Al.
though international invelvement in dealing with past war crimes and abuses is tnportant to guarontee justice for all, 7
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Summary

= Truth telling, justice seeking, and reconciliation are inherently political processes heavily influenced by
conflicling interests and access to resources. The process of seeking justice through legal procedures can
be more important in building respect for the rule of law than in the meting out of summary justice.

u Countries cmerging from long-term violent conflict are troubled societics that may develap destructive
social and political palterns. In such cases, fundamental psychological adjustments in individual and groip
identity—aided by reconstruction processes—are essential to reconciliation.

= The tasks of promoting justice, psychological relief, and reconciliation are hugely challenging and cosily,
and they may take decades to achieve. Yet mterventions with these goals in mind are usually constrained
by time and imadequate resources. The end goal of achieving reconciliation is likely to require multiple
interventions.

m There ts oflen ambiguity about who the beneficiaries of any particular transitional justice intervention are
meant to be. Moreover, interventions may impact individuals and broader social groups differently with
respect 1o psychological rehabilitation and reconciliation. Therefore, the needs of individual viclims must
be balanced against the society's larger short- and long-term goals.

» In Iransitional justice processes, "complex truths™ may be hard to find in individual survivors' stories.
Historical parratives are a crucial part of getting to the truth, but the telling of history reflects the
perspective of the teller and can be the basis for continuing conflict. Truth commissions and war crimes
lribunals can provide an essential service by presenting conerele evidence about terrible crimes.

= Societies emerging [rom conflict arc culturally diverse. When designing transitional justice mechanisnus, it
1s essential to identify and draw upon local cultural traditions and strengths to the exient possible and to
consult the population that the interventions arc meant to help.

» "Third-parly” outsiders can play cssential roles by introducing new perspectives about the conRict, by
providing needed expectise, and/or by mediating among parties to the conflict. But ouiside interventions
can also inhibit social rebuilding and psychologicai healing if not handled properly or sensitively.

m» Memorials can play a role in recovery from trauma and the shaping of historical memory. But the
commercialization of memarial sites may have both positive and negalive effects on society. Depending
on the narratives they convey—and their liming—memorials can promote reconciliation or stimulate
further conflict.

n Deflining success, even in a single geographical context, is a complicated process. It is extremely difficult
to evaluate the overall effectiveness of {ransitional justice mechanisms given the differing perspectives of
victims and perpetrators. Little effort has been made 1o assess the impact of transitional justice on trauma
relief pragrams. '
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= There is sometimes the unstated presumption that successful transitional justice mechanisms contribute to
the establishment of democracy in countries emerging from authoritarian government. Clearly, this
political gutcome does not always occur. But effective transitional justice mechanisms can help victims
repain a sense of dignity and self-worth—feelings essential to citizenship in a democratic polity.

Defining the Issues

The intcrnational community now recognizes that accounting for what happened during the conflict, seeking
justice for those who were wronged, and promoting peaceful reconciliation

amaong combatanis and their breader socicties are among the most important needs of countries emerging from
violent conflict. While much has been written aboul posttraumalic stress disorder (FTSD}—the psychological
distress that individuals may develop following exposure to an upsctling event outside the range of normal human
experience—the role that trauma plays in these processes on the broader societal level is less well understood,

To explore these issues, the Institute convened a conference in March 2004 that focused on the following
questions:

» What ar¢ the implications of secking and achieving justice and reconciliation in both legal and
psychological terms? How can transitional justice mechanisms and processes be designed that are sensitive
to the psychological needs of individuals and societies in order to dampen the desire for revenge and end
cycles of violence?

a How does trarma express itself at the societal level, and what impact does it have on the formulation
and/or operalion of transitional justice mechanisens and processes? Under what circumstances do
transitional justice mechanisms address, exacerbale, or relieve trauma experienced by individuals or
broader social groups?

u Has concern about the role and impact of societal trauma been explicit in the design and operation of
transitional justice mechamsms? Do some transitional justice mechanisms aspire to address the needs of
traumatized individuals or do they generally aim at addressing the psychological needs of larger groups or
whole sacieties? When not designed with societal trauma in mind, have transilional justice mechanisms
nonetheless had an impact—for good or for itl—on individual or societal travma?

= How do transitional justice mechanisms hat are not based on legal processes—such as public apolopies,
memorials, and museums—rciate to socicta] trauma? What impact have these and other initiatives had on
national reconciliation processes?

n What is the relationship between lransitional justice mechanisms and processes that work at the national
level or the international level, on the one hand, and at the community level, on the other?

» How do societies assess the impact of transitional justice mechanisms and their ability to promote or
contribute to reconciliation at the individual or broader social level?

Recurrent Themes

In the course of the conference, a number of central themes emerged in relation to these questions. The remainder
of this report is devoted to an exploration of those themes.

Influences on Transitional Justice

Truth tellinp, justice seeking, and reconciliation are inherently political processes, heavily influenced by the
nature of the societics emerging from conflict, coniending interests, and access to resources. The process of
seeking justice through legal procedures can be more important in building respect for the rule of law than the
meting out of summary justice.

Transitional justice processes are profoundly influenced by a number of political and resource-based factors,
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They include:

» How those in power define their interests. When well-known human rights abusers and war criminals I_
continue to hold high office, they are unlikely to permit the development of processes that will hold them
and others accountable.

u Restoration of basic security. When security is absent, witnesses and judges may be intimidated, either
requiring that transitional justice processes (such as war crimes tribunals) be held out of the country or
preventing the operation of those processes in the first place.

w The institutional, professional, financial, and cuitural resources at the disposal of the affected country.
Some conflict-affected countries have well-developed legal systems, as well as large [egal and mental
health professional communities, but others may be almost entirely bereft of such resources. Likewise,
some countries have more financial resources than others to spend on transitional justice aod trauma relief,
or they may have well-developed cultural praclices, such as ritual purification ceremonies, that help
promete reconciliation and trauma relief, -

w The extent to which the internationul community is interested and involved. In such settings as East Timor,
the former Yugoslavia, and Rwanda, the intemational community has committed substantial financial and
professional resources to develop transitional justice institutions and programs, while other countries, such
as the Democratic Republic of Conge, have received little attention and support. Even in ¢countries where
truth commissions and other transitional justice mechanisms are relatively well financed, their work tends
to be of fairly short curation, and they are chronically underfunded, understaffed, and "over-mandated."

One of the clearest cases of a ransitionat justice mechanism compromised by politics was the Chilean Truth
Commission. Although its work was still of great value, its mandate was limited in three important respects: It
could investigate anly deaths and disappearances, not cases of lorture or other human rights violations; all of its
hearings were held in private; and it was forbidden t0 name perpetrators.

The design of the South African Truth and Reconciliation Commission (TRRC) also was the product of a series of
polilical compromises. Initially, the National Party demanded a blanket amnesty as a condition of a political
{ransition, whereas the African Nationat Congress wanted to prosecute thosc responsible for sertous human righis
abuses. The establishment of a truth commission with the mandaie to extend amnesty for political crimes in
cxchange for full disclosure offered a middle ground, But the creation of the TRC by partiament was delayed al
least a year by South African president Nelson Maodela, who understood that the top leadership of the army and
police needed to be changed first so that the new government would be fully in contrel of those institutions.

On another continent, the creation of the International Criminal Tribunal for the former Yugoslavia in part
reflected the fact that, when the Balkans wars ended, local war criminals were heroes among their ethnic groups
and untikely to be immediately tried by local courts. The intemational community recognized that if justice was to
be done the court would have to be located outside of the region in a place where judges and witnesses would be
secure against attacks and where a tribunat would be, and would be perceived to be, impartial.

It is one thing to recognize the inherently political nature of lransitional justice processes and another {hing to
prevent political considerations from dominating. Discussants abserved that often a society or new government in
power may seck to firm up its political support through the summary execution of high-level party officials who
commulted terrible cimes. However, the society will be better served if thase officials are given legal counsel and
duc process is observed in their trials. In short, the process of seeking justice through legal and truth-telling
procedures can be more important in bueilding respect for Lhe rule of law than the meling out of summary justice
for specific perpetrators without proper respect for due process.

Psychological Elements of Transitional Justice

Countries emerging from long-ternt violent conflict are troubled societies that may develop destructive social and
political patierns. In such cases, fundamental psychological adjustments in individual and group identity—aided
by reconstruction pracesses—are essential to reconcifiation,
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Some individuals who participate in or ate exposed to violence may suffer from psychological disturbances (such
as flashbacks and sleep, learning, and physical disorders), as well as more fundamental identity and spiritual
problems. [ndeed, there are clinical definitions of individual trauma and healing, althoupgh the conceptualization
and treatment of individual trauma remains an active subject of debate among scholars and practitioners,

On the broader level, socicties caught up in long-term vielent conflict can also undergo serious changes as d result
of long-term exposure to violence. New social patterns may emerge, such as widespread prostifution, rape, and
domestic violence. Violence experienced by specific secial and elhnic groups can reinforce a sense of group
identity and victimizalion, and can encourage Lhe emergence of markers of group identity, expressed through
dress, language, and social practices. Specific traumatic events, sc-called chosen traumas, may become
transformed or glorified in the retelling 1o subseguent generations and may be used to incite revenge and justify
efforts to restore the honor or dignity of the victimized group, Societies transformed in these ways by long-term
conflict can become engaged in highly (self-)destructive political dynamics in which they become locked in
unending conflict with their hated enemies. In such cases, reconciliation will not be achieved through the signing
of a peace treaty alone but will also require adjustments at 2 more fundamental psychological level.

There is disagreement over whether medical approaches to diagnosing and treating postiraumatic stress disorder in
individuals are relevant for transitional justice and reconstruction processes at the community and nattonal levels.
While we often use medical tcrms to describe "wounded" socielics and their "recovery," some believe that we
shonld not psychopathologize the process of social reconstruction but instead should identify and strengthen the
sources of resitlience within secieties.

The processes of closure and healing—psychological and medical concepts that are used most often in reference
to individuals rather than communiti¢s—are poorty understood when they are used to describe social dynamics in
societies emerging from violent conflict. It is difficult to define these processes in practical or quantifiable terms
and problematic to apply them to widely different cultures. The term "reconciliation" is often used to describe
processes through which societies recover from trauma, mete out justice, and engage in social reconstruction, but
defining exactly what reconcilialion means and how it is achieved remains a challenge.

While it is clear that societies exposed to long-term viglence undergo profound psychological changes that affect
the behaviar of those societics and particular groups within them, there is disagreement about how to address the
resulting dysfunctions. Whal priority should be given to different strategies, ranging from medica) interventions to
constitutional reconstruction, judicial restructuring, economic revitalization, and educational system
reorganization? Even when medical approaches seem appropriate, many socielies emerging from conflict have
limited medical commumties and no means to pravide psychelogical counseling to thousands, let alone millions,
of citizens.

Those who argue against "medicalizing” the focus of trauma relief suggest that reliance on terms such as "trauma”
and "healing” divert attention away from the basic issue of how societies rebuild themselves after massive
violence, From this perspective, the success or failure of those efforts depends primarity on establishing (or
recstablishing) the rule of law and viable political institutrons, sceurtty from violence, freedom of movement.
access to unbiased information, economic and physical reconstruction, and the development ot a quality
educational system. All of these factors are likely 1o play a role in the restoration of individuals' sense that they
have control over their lives. Yel, arguably, while reconstruction along these lines is necessary to achieving
slabilization and accountable government, fundamental psychological adjustments in individual and group
identity—aided by reconstruction processes—are essential to reconcitiation,

Time and Resoturce Ceonstraints

The tasks of promoting justice, aceountability, psychological relief, and reconciliation are hugely challenging and
costly, and they may toke decades or more 1o achieve. Yet interventions with these goals in mind are usuaily
consirained by time deadlines and inadequate financial resources. Single-shot approaches or quick one-time fives
usually fall short of expected goals and often raise unrealistic expeciaiions. The end goal of achieving
recouciliation is likely to require multiple interventions.

Resource constramis and mandate limits are inevitable features of transilional justice mechanisms and trauma
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mantiene unido al mundo keeps the world united
no fo deja caerse...” it does notallow itto fall...”

“Poesia Vertical/ Vertical Poetry”, Roberto Juarroz.

| am an artist. My ant is born from memory and loss.

i design and facilitate art in community projects in locations where there has
been an armed conflict transiting info the postwar period.

My artlives in the intersection of art and war.

Four kilometers away from the massacre place at El Mozote, in a small
community called Perquin, in 2005, in collaboration and partnership with the
community, | created the Scheal of Art and Open Studio of Perquin serving
children, youth, adults and the elderly. It is a community based project that uses
the strategies of art to re build a torn apart region where the legacy of the
Salvadoran civil war, 1980-1992, is being followed by social, institutional and
economic collapse in the postwar period.

The School of Art and Open Studio of Perquin welcomes everyone and all
members of the community regardless their political or religious affiliation. The
curricula and public art projects are debated upon and designed by the
community. The most popular public art interventions have taken the form of
murals that narrate, as open history books, the life and memories of the people of
the North of Morazan.

Itis not easy to achieve collegiality among people who have been pulled apart by
local politics, by the damaging legacy of the war and by the recent and
unprecedented paverty that has been imposed as result of the erosion of
agriculture and the destruction of national industry. While the Salvadoran
currency is the US dollar since 2001, the every day reality shows that an average
of 450 Salvadorans become exiles resigned to undergo unimaginable personal
and legal risks in order to ind work in foreign lands, mostly in the US.

The School of Art and Open Studio of Perquin is affected by the poverty and the
limitation of the region. We intend and, so far we have succeeded, in utilizing the
skills of artmaking to build and reconstruct community liaisons. It would be
imprudent to think that art can remedy tragedies. It would be untrue to suggest
that art can amend conflicts, but art as “a nef of gazing eyes” may prove to be a
pivotal too! to exercise and re establish trust.

“Art” and “Genocide” belong to fundamental opposite paradigms. Genocide
{geno, Greek : origin; cide, Latin: destruction) is the pumposeful and effeclive
praxis of destruction, annihilation in its most successful form. Art means
genenrating from nothingness. Art exists through the conviction, praxis and
determination of the maker. Artis a tender caress of remembrance, fatigues,
losses, pain and hope, finding in the proposition of beauty its vindication. Art may
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not mean, necessarily, an improvement but art will assist in the recapitulation of
the suffering endured, transformed and rebirthed as a communal proposition.

Endurable peace will never be achieved if the past is not rememberad with a
sense of communal responsibility that can only occur through the practice of
justice. Art adds to the effort in the difficult journey of recovering memory while
rebuilding a community like El Mozote where no one sunvived the massacre.

One of the community leaders in El Mozote, Don Florentin, told me:

"Aqui nos han matado la tierra. Les agradecemos a los artistas por ayudarnos a
que la tierra viva ofra vez”

“Here they have killed us the land. We are thankful o the artists for helping
make the earth be alive again”

We painted a mural at El Mozote on the church adjacent to The Convent where
more than 136 children perished in 1981. The community shared dozens of
meetings, diplomatic negotiations from which it emerged the collegial idea for the
theme of the mural. They agreed that the carnage of the massacre would not be
depicted. That was not the message to be preserved in this unique history book.
The mural would represent the hamlet of El Mozote as it once was: a prosperous
community of civilians who planted and harvested coffee, maguey and comn.
They made drawing of the original church and convent of a community that had
lived in harmony as far as people remembered. They had been poor, as most
rural campesinos are, but they had not known what devastation meant until they
were attacked and killed by the US trained Allacall Battalion.

In E! Mozote, there are people who want to remember what happened and many
who would rather forget. (As if one could!). But they all seemed lo agree that the
names of the massacred children were to be preserved together with their ages.
There were over 400 children identified as viclims. The names of the victim
children and their ages, starting at three days old until twelve years of age, were
etched on ceramic tails that crown the south wall mural of the church.

On December 9, 2006, during the celebration of the 25™ anniversary of the
massacre at El Mozote the children alive today chose a name to recite, to name
and never forget, to bring from the anonymity of death into the realm of the
present.

Most people in Morazan are survivors of massacres or relatives of the victims.
They would like to forget buf they know they can. They know they mustn’t.

Quique was a combatant during the war. He is small and silent. He [ost relatives
during the war induding his son, age 18, two months before the Peace Accords
were signed. Quique was one of the FMLN combatants who entered El Mozote

to bury “pieces of people”, there were halves of bodies decomposing, it was
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impossible to calculate how many. Children he did notsee. The ones he saw
were hanging from trees, with slit throats. There were others chopped. The
slaughter was brutal and the collecting of the remaining parts scattered all over
. the hamlet, an indescribable task.

Quique has become a textile artist since the art school opened in 2005.

In a recent conversation, with caution as he always exerdses, he told me:
“lonce changed the “cuma” for an M16. Now | am changing a rifle for a foom.”

(* “cuma";: machete used for agriculture in El Salvador

The sadness of the past will never be forgotten. No one can. No one will. No one
wants to do that.

There is no amendment for genocide.
Genocide needs to be stopped at all cost.

To count dead civilians in the aftermath of massacres conforms a moral, legal,
palitical and spiritual catastrophe.

VI. Epilogue

The soul of the world, ephemeral and resilient, is a tender tapestry in which each
thread is a vaice, a hand, a song and a memory of someone who has the rightto
live in dignity. On this fabric, communally, we may deposit the breath of hope.
No one deserves poverty and isolation.

No one should be unassisted when in need.

No one should be a lonely beholder of a tragic memory.

No one should carry sorrows as a wing of stone.

If we are aiert enough as to detect how to contribute, even in a small way, to
remedy someone’s misery and it is in our power to do it, we ought to try.

We simply ought to try.

Claudia Bemardi
Buenos Aires, February 2007.
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I. INTRODUCTION merh
futurn
One of the asserted goals of the International Criminal Tribunal for enem
the Former Yugoslavia (ICTY) is to promote peace in the region and rec- them:
onciliation within the countries lom apart by the violence and circ
bloodshed.’ International criminal trials—trials conducted by a tribunal tribut
established through the exercise of UN authority and applying interna- interr
tional standards of justice—inaugurate a process of acknowledgment and work
confrontation of mass violence.” The Security Council's vote in 1993 to I
establ
1. 5.C. Res. 827, U.N. SCOR, 48th Sess., annex, U.N. Doc. S/RES/827 (1993) [here- lega!
inafter ICTY Sialule]. Punishment of officnders, detestence of violalions, and promotion of .
peace are the goals enshrned in the preamble ta the Statute, which states in relevant part that pums!
“proseculion of persons responsible for serious violattons of intermational humanitarian law magn
would ¢nabdle [the aims of cessation of violalions and bringing viclalors to juslicel lo be intern
achieved and would conlribule to the restoration and maintenance of peace ., . ." Id. The lerm
“reganciliation™ does not appear as a stated goal but is implied in context. The statute for the
Intemational Criminal Tribunal for Rwanda, adopted a year and a half alter the ICTY Slatule, of thre:
cxplicilty links prosecutions to reconciltation. 8.C. Res. 955, U.N. SCOR, 49th Sess., prcam- fect o
ble, U.N. Doc. S/RES/955 (1994), amended by 5.C. Res, 1165, U.N. SCOR, 53d Sess., UN, Speciul
Doc. S/RES/1165 (1998) (“Convinced that in the pasticular circumsiances of Rwanda, the munily
prosccution of persons responsible for serious violaiions of intcmational humanitacian law Justice’”
would . . . contribure (o the process of national reconciliation and to the restoralion and main- 3 3.
tenance of peace .. ). The Special Court for Sierra Leone, a hybrid \ribunal cremed by the F bul com
UN and the government of Sicrra Leone, alse Jlinks prosecutions 1o reconciliation. The pream- lion or
ble to this siatute noles that "a credible sysicm of justice and accountability for the very : Intrachn
, serious crimes contmitied . . . [in Sierra Leone] would end impunity and would contribute to i CommMu
the process of national reconciliation and to the restoration and maintenance of peace. 5.C. f |herein:
Res, 13135, U.N. SCOR, 55th Sess., UN. Doc. S/RES/H315 (2000). The preamble 10 the stat- Q Sacial 1
ute for the Intemational Criminal Courl states that the most scrious crimes shock lhe i supra a
“conscience of humanity” and justifies the new institution as a means to end impunity for g Scuth #
these alrocities and deter their commission; like the 1ICTY statute, the link between prosccu- '} pivenes:
tion and reconciliation is implicd. Rome Staute of the International Criminal Count, July 17, i 4,
1998, A/CONF. [83/9. d vima—\
2. The Special Court for Sierra Leone has articulated critesia for determining whether H inlercth
an adjudicative mechanism is an internalional court. Prosecuter Against Charles Ghankay 1 trials cc
! Taylor, Case No. SCSL-2003-01-1, Appeals Chamber (May 31, 2004). 1t held that interna- ; struction
tional courts may be eslablished through a vardety of mechanisms including Security Counsel Human
resalutions adopied pucsuant to its Chapler VII powers of the UN Charter, a5 well as agrec- ; NEGHE
. ments between the UN and nalional governments, like Sierra Leone. /d. 137. The Special toward |
i Court held that the Securily Council may act pursuant to adicles 39 {cnabling determinations reconcil
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create the ICTY ushered in a new stage in the development of interna-
tional legalism. With the establishment of the International Criminal
Court (JCC), the international community has created a permanent tribu-
nal poised to displace the cynical presumption of impunity for mass
atrocities with the legal demand for accountability. One assumption that
undergirds these institutions is that there is a connection between hold-
ing individual perpetrators of violence criminally liable for their actions
and the willingness of members of communities pitted against each other
to reconcile—a term used here to refer to the willingness of those for-
merly divided to leave off violent struggle and to embrace a collective
future.’ For some, trials may engender a willingness to reunite with their
enemies. However, the processes of international justice are not in and of
themselves sufficient to secure these ambitious goals. Under particular
circumstances, studies have found that international criminal trials con-
tribute to individual willingness to reconcile.’ Yet this Article argues that
international criminal trials are encumbered by juridical entailments that
work counter to the project of reconciliation.

International criminal adjudication applies the normative rules
established by the particular tribunal within the accepted coaventions of
legal due process. A bedrock principle of this legal framework is
punishing individuals who have violated specific behavioral normns of a
magnitude that warrants punishment and loss of liberty. Consequently,
international criminal justice mechanisms take up as subjects those

of threats to peace) and 41 {cmpowering the Secunty Council to decide measures to give el-
fect to its decisions) of the Charter (o establish a court. fd. 4 38, The court ebseeved thal the
Special Court was created by the Sccunity Council acling on behalf of the intermational com-
munity 10 “fulfill an intemational mandaic and is pan of the machinery of international
juslice™ /d. 939,

3. The tenm “reconciliation™ is used variously by those writing about mass violence
bul conunenly connotes forgiveness of past abuses and cnmes coupled with rencwed coopera-
tion or resnion at the individual and group levels. Sez Harvey M. Weinstein & Eric Stover,
fmiroduction: Conflict, Justice and Reclamation, in My NEIGHBOR, MY ENEMY: JUSTICE AND
COMMUMITY IN THE AFTERMATH Of Mass ATnociTy 45, 13 (Eric Stover et al. eds., 2004)
[hereinafier My NewoHsor, My ENEMy]; Miklos Biro et al., Attitudes Toward Justice and
Social Reconsirucrion in Bosnia and Herzegovina and Croatin, in My NElcHROYR, My ENEMY,
supra al 195 [hereinafter Anittudes Taward Justice and Secial Reconstruction] {(research in
Sauth Africa Iinding that the word “reconcilialion™ is most frequently associated with “Tor-
giveness').

4. In a survey conducted in three war-torn cilies in Croatia and Bosnia and Herzego-
vina—Vukovar, Mostar, and Prijedor—rescarchers found that for those who had prior
interzthnic relationships, believed in war crimes 1aals, and had a positive opinion of the ICTY,
lrials ceniributed to their readiness lo reconcile. Artitudes Toward Justice and Social Recon-
struction, supra note 3, av 198, see also Timothy Loagman et al., Cenmecting Justice fo
Human Experience: Antitudes Toward Acconntability and Reconstruction in Rwanda, in My
NEIGHROR, MY ENEMY, supra note 3, at 219-24 (linding more posilive lhan nepative attitudes
toward trials, bul only a limited relationship berween altitudes toward trials and willingness o
reconcile) [hercinaltee Connecring Justice to Human Experiencel.
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accused of responsibility for grave violations of international law. And
individual accountability serves to organize discussion of the past—and
plans for the future—around the legal (as opposed te moral) concepts of
guilt and innocence. Left outside of the legal definition of international
crimes are bystanders to these egregious acts: the vast majority of
individuals who are members of communities impacted by war but who
are neither victims nor perpetrators of “crimes. Yet bystanders are a
critical segment that must engage in the social and political processes of
reclaiming and rebuilding communities after the bloedshed and as such
are one of the audiences to which the enterprise of international justice is
directed. International humanirarian law cannot and should not
criminalize the conduct of bystanders. Neither subjects nor cbjects of
criminal irials, bystanders illustrate a challenge to law as a vehicle to
establish the roles (victim/perpetrator) in and responsibilitics
(guilt/innocence) for serious violations of international criminal law.

A prior examination of the contribution of international accountabil-
ity to promoting reconciliation, conducted by myself and Harvey
Weinstein,” led us to conclude that trials are only one component of an
appropriate and necessary response to mass violence. We proposed a
model of the components needed at multiple levels of society to achieve
social reconstruction—a term that refers to “a process that reaffirms and
develops a society and its inslitutions based on shared values and human

rights"*—and this framework was further elaborated and informed by

5. This wark began with a study of the aulitudes of Icgal professionals in Bosniz and
Herzegovina toward the ICTY Human Righis Center, Intiemnational Human Rights Law Clinic,
and Cenler [or Human Rights, Justice, Accountabifiry, and Social Reconstriciion: An fnter-
view Study of Judges and Prosecutors, 18 BErk. J. Int'L L. 102 (2002) [hercinafier Judges
Study]. Drawing on the empirical data, we developed a model 10 explain the relationship of
criminal trials 10 other programs and aclivitics neccssary o rebuild communities afler mass
violence. Laurel E, Fletcher & Harvey M. YWeinstein, Wiolence nnd Social Repair: Rethinking
the Contribution of Justice to Reconciliation, 24 Hum. Rs. Q. 573 (2002) [hereinalter Vio-
lence and Social Repair}. We also examined the relationship between the political and social
dimensions of the ICTY and the ability of ils work 1o conirbute to reconciliation and its rela-
tionship to the prosecution of war eriminals in the natioral judicial syslem. Laure] . Fletcher
and Hacvey M. Weinstein, A World Unto ltself? The Application of Intcrnarional Jusiice in the
Jormer Yugostavia, in My NEIGHBOR, MY ENEMY, supm nate 3, at 29-4§ [hereinafter A World
Unto ltself?].

6.  Weinsicin & Stover, frrrodictien, in My NEIGHBOR, My ENEMY. sipra note 3, at 5.
Critically, social reconsiruction does not require that individuals forgive those who bave
wronged them for peace and social stability (0 be restored. The author subscribes 1o the con-
cepwal framework developed by researchers enpaged in the siudy undenaken by U.C.
Berkeley's Human Rights Center that emphasizes an expanded list of activilies beyond justice
(largely deltned as trals or truth camniissions) that may promote social adhesion alter ethnic
conflict: “[Social reconstruction] is a process that includes a bread range of pragrammatic
intervenlions, such as security, reedam of movemcent, access 10 accurate and vnbiased infar-
mation, the rule of law, justicc, education for deniocracy, economic development, cross-ethnic
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additional empirical studies in the former Yugoslavia and Rwanda.” This
Article extends our previous analysis of the role international tribunals
play to help communities reckon with a violent period in order to scruti-
nize how law and courts relate to bystanders. This Article contributes to
the scholarship on transitional justice by examining how the legal archi-
tecture and operation of international criminal law constricts bystanders
as subjects of jurisprudence, considering the effects of this limitation on
the ability of internaticnal tribunals te promote their social and political
goals, and proposing institutional reforms needed to address this limita-
tion.

Part II of this Article provides the theoretic and analytic framework
for examining the legal relationship of bystanders to mass atrocity. It
begins by explaining why, given the ambitions for intemnational justice,
bystanders pose a problem for legal institutions that atiribute guilt and
mete out punishment for mass atrocities. Conventional legal approaches
of the international community to address mass violence are also re-
viewed. In establishing the context for this inquiry, this section discusses
why the charge of crimes against humanity provides an appropriale
framework for examining the bystander problem in law. Part Il is a case
analysis of Prosecutor v. Simié¢ et al,’ the trial of one of the highest-
ranking civilians convicted of crimes against humanity committed during
the conflict in Bosnta and Herzegovina. This section explores how and to
what extent international criminal trials produce a record that frames the
role of bystanders in a way that promotes social reconstruction among
this group. It concludes that liberal law principles structure trials so as to
render these proceedings equivocal interventions, capable of assisting
certain types of bystanders (the silent bystanders who turned away or
who morally opposed the criminal leadership but did not act) and not

cogagement, thol work together and at muliiple levels of socicly—the individual, neighbor-
hood, community, and state—te address the Cactors that led to the conflicl.” /.

7. Urusaro Alice Karckezi et al., Localizing fustice: Gacaca Courts in Post-Genocide
Rwanda, in My NEIGHDOR, My ENEMY, supra note 3, at 69-84, Eric Stover, Witnesses and the
Promise of Justice in The Hague. in My NEiGHoor, My ENEMY, supra nole 3, a1 [04—120;
Dinka Carkalo ct al., Neighbors Again? Intercommunity Relations After Ethnic Cleonsing, in
My NeiGHeDz, MY ENemy, supra note 3, al 143-61; Timolhy Longman & Théondstc
Rutagengwa, Memory, Ideniiry, and Community in Rwanda, in My NEiGusor, My EnNgmy.
supra note 3, aL 162-82; Artitndes Toward Justice and Social Reconstruction, supra nole 3, at
183.-205; Connecring Justice to Human Experience, supra nolc 4, at 206-25; Sarah Warshaucr
Freedman et al., Public Educarion and Secial Reconstruction in Bosnia and Herzegovina and
Croatia, in My NEiGHBOR, My Entmy, supra note 3, at 226-47; Sarah Warshauer Freedman
el al., Confronsing the Past in Rwandan Schools, in My NEIGHBOR, My ENEMY, supra noic 3.
at 248-66; Dean Ajduekovic & Dinka Corkalo, Truse and Betrayal in War, in My NEIGHBOR,
My ENEMY, supra note 3, at 28§7-302.

8. Prosecutor v. Simi¢ et al., Casc No, IT-95-9-T [hercinafter Simic). The case was
before Judge Florence Ndepele Mwachande Muemba, Presiding, Judge Sharen A. Williams,
and Judge Per-Johan Lindholm.
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others (the complicit bystanders who passively supported the leaders
now in the dock). Part I'V proposes that international justice mechanisms
implement a model of operating as a judicial body while simultaneously
attending to the social impact of their work. By adopting “Institutional
dualism,” tribunals may address their negative impacts on social recon-
struction. Two specific reforms should be considered. First, tribunal
judges should draft their opinions in a manner that explicitly leaves open
the question of bystander contribution to atrocities. Second, tribunals
should act outside the courtroom—through outreach programs and in
conjunction with other institutions—to engage bystanders directly as a
target audience. International tribunals currently are under-connected to
other initiatives to promote social reconstruction. To maximize their im-
pact, tribunals must attend to the social and political impacts with which
legalism’s response to mass atrocity is freighted.
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3. Bystanders

The protagonists of international criminal trials are the accused and
victims. Punishment and justice acknowledge the relationship of perpe-
trators and victims to the processes that lead to mass violence, Yet in the
case of mass violence, there is another category implicated in the events,
even if it is not an explicit focus of proceedings: bystanders. Mass vio-
lence relies on a social apparatus to execute its bloody aims. Political
leaders count on a measure of popular suppori to achieve power (and
even military dictatorships depend on a degree of cooperation from seg-
ments of civil society). Once mass killing starts, one scholar reviewing
the literature on bysianders has concluded, “the majority will either will-
ingly join the violence, or they will comply, submit, and remain passive
when faced with brutality™™ In other words, those who orchestrate mass
violence are aided by the failure of spectators to intervene. In this con-

33. For example, special measures o promole cammunity-level reconciliolion arg part
of the Commission for Reception, Truth and Reconciliation in East Timor. Sections 22-23,
United Nations Transitional Administraion in East Timor, Regulation No. 20001410,
UNTAET/Reg/2001/10 (July 13, 2001). Wrongdoers of non-serious crimes may submat a state-
ment of their acls and will be required 10 perforn “cormmuaity reconciliation acts”. Id. For a
discussion of this program, see Fausio Belo Ximenes, The Unigue Contribution of the Commu-
nity-Based Receonciliation Process in Eas¢ Timor, May 28, 2004, at hup:// www.easttimor-
reconcilialion.orp/jsmpRepont-prk-summary html.

34, Commission on Human Rights, Promotion and Protection of Human Rights: Impu-
niry, Repori of she independent Exper: to Update the Set of Principles 1e Combat Impunity,
Diane Orentlicher, 6181 Sess., Agenda Ilem 17, 16, U.N. Doc. E/CN.4/2005102 (2005) ("re-
cent developments have strungly affinned a cenirat premise of the Principles—'the need for 2
comprehensive approach lowards combating impunity’ *); Cowmmission on Human Rights,
Promotion and Protection of Human Rights: Impunity, 60th Sess., Agenda ltem 17, pars, 10,
U.N. Doc. E/CN.4/2004/88 (Feb. 27, 2004) (“An effcctive [anti-impunity] policy requires a
multifaceted stralegy, with ¢ach component playing o necessary bot only partial role); A
Common OQbjective, A Universe of Alternaiives, supra note 22, at 335, Sez Drumbl, supra nole
14; Patricia M. Wald, supra note 17; Diane Amann, Assessing International Criminal Adjndi-
cation of Human Rights Arrocities, THIRD WorLp Lraar Stup. 169 (2000-2003). Akhavan,
The International Criminal Conrt in Contexs, supra note 14, a1 721. Researchers have not yet
developed a method to measure the various components of social reconstruclion that we have
identified (justice, democracy, cconomic prosperily, and transformation). Further research in
this area is needed to define these components sufliciently so that lhey may be measured and
their relative contributions assessed.

35.  STEVEN JamEes BaRTLETT, THE PATHOLOGY OF Man: A STupY OF HuMan EviL
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text, “doing nothing” is “doing something”—bystanders are thus an in-
tegral part of the killing apparatus.

The Oxford English Dictionary defines a bystander as “a person who
is present at an event or incident but does not take part”*** In the context
of mass violence, bystanders are those who did not participate in crimes
but nonetheless did not intervene to stop the carnage. They may have
been silent supporters or opponents of the political and military forces
that waged the war, but their role in the events is defined by their inac-
tion and passivity.”’ As their country and community became engulfed in
war, regardless of their private opinions about the political fissures, they
remained onlookers, quiescent or acquiescent witnesses to the social
breakdown of their communities. And when the political battles turned
violent, they remained spectators who, by virtue of living in the country
during the war, played a role in the terror and have a stake in their coun-
try’s future.”™

Bystanders play a role in the descent of their communities into vio-
lence. And they will inform the way their children, friends, and
colleagues perceive the past. The choices bystanders make about how to
remember what happened will shape the future of their communities.
Bystanders can become guardians against a return to violence or they
can throw their suppornt behind efforts to destabilize peace. Bystanders
are therefore a critical target of efforts to promote social reconstruction.
Their relationship to trials—along with their engagement with the other
components of social reconstruction—will facilitate or obstruct the goal
of restoring social stability. Thus, a goal of rebuilding communitics after
conflict should be to promote bystanders as active participants in reform-
ing social, economic, and political networks that support human rights
and the rule of law.

36.  OxfFarn ENGLISH DICTIONARY.
37 Bartleit summarized the bystandec phenomenoen as follows:

There exist iwo distinet and complementary ways in which most human beings re-
act to mass killing ance it staris: 10 join in the fray, or turn their heads the other
way. Relatively few . . . resist mass killing. The majority will either willingly join in
the vialence, or they will comply, submii, and rcmain passive when faced by brutal-
ity.... It is often difficult to distinguish belween simple passivity and silenl
complicily, since the behaviaral manifesiations of bolth attitudes are the same: inac-
tion and absence of pratest.

BARTLETT, supra nole 35, at 177.

38.  The primary distinction belween bystanders defined for this article and narvowecr,
and perhaps more ambiguecus calcgories of marginal pariicipants who might be thaught of as
“bystanders™ under lonl law (i.e., those who are present when another is in distress)—war
profiteers, low level public servants, informants—is that bystanders to mass violence did not
play an active role in enabling or profiting from the violence and, equally imperant, did naot
opposc the wrengdoers.
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4. Bystanders and Trials

The ICTY experience illustrates how an international tribunal, the
first president of which understood that part of its work was to advance
broader social goals, developed mechanisms and utilized rhetoric to
meet these objectives. The history of the Tribunal also alerts us to the
potential pitfalls of such efforts. The international community has
adapted international accountability mechanisms to address some of
these pitfalls, which have emerged as these institutions seek to make
their work relevant in the countries where the violence occurred. The
development of hybrid tribunals in Cambodia, Sierra Leone, and East
Timor addresses the perceptions of those in the former Yugoslavia and
Rwanda that the tribunals located in The Hague and Arusha have little
relevance to their struggle to rebuild communities.” And the new Inter-
nationat Criminal Court provides for greater involvement by victims and
witnesses to address popular perceptions that international tribunals have
failed to prioritize the needs of these groups in the pursuit of justice.
While these innovations are important and history will judge their suc-
cess, less attention has been paid to how trials of international crimes
respond (o the relationship of bystanders to mass violence and how such
trials can promote social reconstruction among this critical group.

Weinstein and [ have argued that iaternational criminal trials address
the dimensions of an individual’s relation to social breakdown. Violators
arc punished for their actions and those harmed receive acknowledge-
ment of their loss and status as victims.” Trials may remove criminal
leaders from power, thus enabling communities to reestablish control.”
International criminal trials are powerful symbols that convey moral,
social, as well as legal apprabation of the guilty and the political objec-

39. The Human Rights Center surveys in Bosnia and Herzegovina and Rwanda indi-
caled that residents in those countries supported the idea of juslice, but held negative visws of
the ad hoc wibuaals. Antitudes Toward Justice and Social Reconstruction, supra note 3, at 193
(Serb and Croat respandents felt that the ICTY was biased against their national group); Cen-
necting Justice 1o Human Experience, supra note 4, a1 213 (showing 87% of those surveyed
were nol informed of the work of the tribunal). Hawever, both ad hoc tdbunals were ¢recated
when security conditions in cach country were Lhought 1o prevent sale operation of the tribu-
nals and (herefare required a localion outside the region. For an assessment of the hybrid
tribunals in Cambodia, Sierma Leone, and East Timor, see Suzannah Linon, Cambodia, East
Timor and Sierra Leone: Experiments in International Jusiice, 12 CriM. L. Forum 185
(2001,

40, Vielence and Social Repair, supra note 5, al 628.

q1. Id. Akhavan reviews the cffect of the amrest of indicted Croalian and Serbian war
criminals on domeslic politics and cautiously corcludes that general public acceptance of the
arrests supporls the proposition Lhal international trials are contributing 1o shifting cultural
norms toward respec for rule of law. Akhavan, Beyond Impunity, supra nole 16, at 13-22.

140

P it ne

g - . s o

o=

Sum

live
nmeq
kng
thei
refl
apa
star
fort
cal

and
ack
the
shig
the
ali
on

mas
Uni

ing

sucl
crs

One
just
abs
ider
the

vicl
sym
verl
$0Ci

42
arlict
crinu
and

4]
dyna
Herz
memt
cuted
villay
aceid

44
Yuge

43




Summer 2005] From Indifference to Engagement 1029

tives that drove them to commit their misdeeds.” These accountability
mechanisms produce a record about the past that can generate ac-
knowledgement among victims, perpetrators, and bystanders about
their respective relationships to the violence. For bystanders, such self-
reflection may be the first step toward reaching out to victims and
apologizing privately or publicly for the harm survivors suffered. By-
stander acknowledgment may also generate support for collective
forms of acknowledgment, such as public apologies, and buttress politi-
cal will for systemic reforms that strengthen human rights protections
and the rule of law. Yet this last assertzon—that trials enable bystander
acknowledgment—deserves closer investigation. Certainly the nature of
the conflict will determine the number of bystanders and their relation-
ship to the violence.” Taking into consideration the particular context of
the violations and understanding that international accountability plays
a limited role in achieving social reconstruction, this analysis focuses
on how trials can enable bystander acknowledgment of their role in
mass vielence and how we can maximize their efficacy in this regard.
Unfortunately, the law itself may unintentionally interfere with realiz-
ing this ambition. Why?

International criminal trials constrict the subject of the law's focus
such as to render bystanders virtwally invisible. The absence of bystand-
ers as legal subjects has particular consequences for the impact of trials,
One consequence is that trials create a paradox: trials of individuals are
justified as debunking popular calls for collective accountability,* Yet the
absence of bystanders in the jurisprudence may mecan that individuals
identify with the member of their national group who is a legal subject of
the court—cither victim or perpetrator. Where that person is the con-
victed wrongdoer, bystanders may understand perpetrators as the
symbolic placcholder for “their’ member group. Thus, trials may inad-
vertently promote group thinking rather than reduce it." If one aim of
social reconstruction is to encourage bystanders to acknowledge their

42. Legal scholar Diane Amarn has argued that the expressive function of the law—to
adiculate societal values-—justilies a prelerence for international aver domeslic prosecution af
crimes against humanity and genocide. Dianc Marie Amann, Group Mentality, Expressivism,
and Genocide, 2 InT't Crim. L, Rev. 93, 117-24 (2002).

43. Organized intercthnic conflict in an imegrated community produces a different
dynamic than conflict between scgregaled populations. Far example, the war in Bosniz and
Herzegovina generaled byslanders who watched or silenily bore witness to the suffering of
members of the largeted proup living in their midst. In conicast. the Daclur conflict s prose-
culed by Amb Janfaweed militia which attack African villages. In this situation, Lhe entine
village is under attack and the distinclion bewween viclim and bystander more likely is duc to
accident than inclination.

44, Cassese, supra note 13, a1 6; Akhavan, Justice in the Hague, Peace in the Former
Yugaslavia?, supra note 18, al 741-42; Bass, supra nove 9, at 297-301.

45,  See fudpes Smudy, supra note 5, at 149,
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relationship to mass violence, how do trials help or hurt this process? Or,
better stated, how do trials help and hurt? Because trials are an important
component of 2 comprehensive response to mass violence, their limita-
tions—in particular their potential to impede social reconstruction—
should be identified so these questions may be addressed. The following
section lays out the limits of law in addressing bystanders in order to
frame further discussion of the symbolic implications of the enforcement
of international criminal law.

D. The Crime Against Humanity as a Framework for
Adjudicating the Role of the Bystanders

Crimes against humanity, as the name implies, purport to reflect uni-
versal norms sanctioning severe forms of abuse. While the concept
predated World War 11, allied drafters of the Nuremberg Charter included
crimes of humanity as a substantive offense in the document and Nazi
leaders were the first ever to stand trial for this offense.” As legal phi-
losopher David Luban writes, crimes against humanity reflect two
distincl normative claims.

First, the phrase *‘crimes against humanity” suggests offenses that
aggrieve not only the victims and their own communities but all human
beings, regardless of their community. Second, the phrase suggests that
these offenses cut deep, violating the core humanity that we all share and
that distinguishes us from other natural beings."”

59, Crimes against humanity were first codificd in Anicle (c) of the Nuremberg Charter
as:

murder, extermination, enslavemenl, departation, and other inhumane acts commit-
ted against any civilian papulation, before or during the war, or perseculions on
political, racial or religicus grounds in execution of or in conneclion with any crime
within the jurisdiction of the Tribunal, whether or nol in violation of the domeslic
law of the country were perpetrated.

Nurenberg Trial Proceedings, Charter of the [nternationat Military Tribunal, Aug. 8, 1945, 59
Stat. 1544, 82 U.N.T.S. 279. See generally Bassiounl, supra note 30.

100. Luban, supra note 91, al 86, “[T|he acts conslilwting crimes against humanily will
generally be those characterized by the direclness and gravity of their assault upon the human
person, both corporeal and spiritual.” STEveN R. RATNER & JASON S. ADRAMS, ACCOUNT-
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In addition to the universal value enshrined in the norm, the legal
elements of the crime—notably the requirement that the viclalions be of
a widespread or systematic nature—infuse-a collective dimension to the
offense which makes it suitable for an examination of the potential for
trials to address bystanders."

As the case study in the next section is drawn from the ICTY, the
definition of crimes agamst humanity provided in that statute serves as
the basis for this discussion. Article 5 of the ICTY Statute defines crimes
against humanity and establishes that the Tribunal will have the power to
prosecute: ’

persons responsible for the following crimes when committed in
armed conflict, whether intermational or intemal in character,
and directed against any civilian population:

(a) murder;

(b) extermination;

(c) enslavement;

{d) deportation;

(e) imprisonment;

(f) torture;

{g) rape;

(h} persecutions on political, racial and religious grounds;
(i) other inhumane acts.'™

The general requirements, or chapean elements, of the crime are:
(1} an “attack,” (2) which is linked to the acts of the accused, (3) directed

ABILITY FOR HOMAN RIGIITS ATROCITIES IN INTERNATIONAL Law: BEYOND THE NUREMDERG
LeGacy 69 (2001).

[01. Genocide, defined as the commission of particular aci(s) “with intent (o destroy, in
whole or in pan, a national, ethnical, racial, or religious growp, as such,” is also an inlema-
tional crime that addresses collective violcace. Convention on the Prevention and Punishmenl
of the Come of Genocide, Dec. 9, 1948, an. 11, 78 UN.T.S, 277. The offense has besn re-
ferred 10 as “the crime of crimes.” Dianc Marie Amann, /dentification, in ENCYCLOPEDIA OF
GencCipE aAND CRIMES AGAINST HustaniTy 483 (Dinah L. Shelton ed., 20035). Iowever ils
legal requircments render it less favorable 10 engage bystanders regarding their relationship o
the violence than crimes against humanity. To convict an accused of genocide, the acts must
be capable of destroying a collective in whale or in par, while desiruction of a group is not
required [or acls 10 constilule crimes against humanily. Thus, lor purposes of exploring the
relationship of bystanders lo mass violence, crimes against humanily encompasses mare Lypes
of criminal behavior and, coupled wilh the wide or systematic element, presents relatively
Breater opportunities for inlemational judges to address the role of byslanders.

102.  ICTY Statule, supra note 1, an, 5,
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against a civilian population, (4) widespread or systematic, (3)and
which the accused committed with the requisite intent.”™ In addition to
satisfying the general requirements, the acts must fit into one of the spe-
cific crimes listed in article 5(a—i)."

Thus, crimes against humanity implicate collectives in ways that are
important for bystanders. The general requirements demand that the acts
be directed toward a civilian population. For this offense, a population is
defined by common social or other characteristics that render it a tar-
get.'” Further, the criminal behavior must be part of a “widespread or
systematic” attack. Widespread connotes the scale of the crime and may
mean a perpetrator acted against a large number of victims in a single
incident, or the attack was widespread because of the cumulative effects
of a number of incidents."™ The systematic nature of the attack refers to
an attack that occurs as part of an organized plan to commit violence on
a collective. As one intemational lawyer has commented, the “wide-
spread™ and “systematic” aspects of crimes against humanity overlap: “A
widespread attack targeting a large number of victims generally reflects
patterns of similar abuses and often relies on some form of planning or
organization. A systematic attack frequently has the potential, purpose,
or ceffect of reaching many people.™”

This element therefore caplures the descriptive similarity and violent
distinctions between perpetrators, bystanders, and victims. Bystanders

103, For a fuller discussion of the clements of crimes against humanity of 1he ad hoc
iribunals and their development, see METTRAUX, supra note 72,
104.  There is a rich literature on inlernational crimes and crimes against huenanity that

will not be plumbed here. See Bassiounl, sipra nole 90; GeorFrrey RoperTsON Q.C., CRIMES
AGAINST HUMANITY: TIIE STRUGGLE FOR GLOBAL JusTICE (1999) (A comprehensive survey
of the development of crimes apainst humanity); Luban, supra note 91 (explaining 1hat erimes
. against humanily represent on afiront 10 humans as political animals who need to live in
groups); James Bohman, Punishment as a Political Obligation: Crimes Against Humaniry and
the Enforceable Right to Membership, 5 BUFf. Crin. L. Rev. 551 (2002) (describing how
enflorcing crimes against humanity cstablishes the political basis far citizens to influcnce po-
litical tcrms of cooperation and redress wrongs): Darryl Rabinson, Developments in
International Crigunal Law: Defining "Critnes Against Humanity" at the Rome Conference,
93 Am. |, InT'L L. 43 (1999) {arguing that the pelicy clement be added to the definition of
crime against humanity in Article 7 of the ICC Sialuic); Beth Van Schaack, The Definition of
Critnes Against Humanity: Resolving the Incoherence, 37 CoLum. J. TRansNaT'L L. 787
(1999) (wacing the evolution of crimes against bumanity with particular [ocus on the war
nexus requirement).

105, Proseculor v. Kunarae, Case No. [T-96-23, Judgment, § 423; see also METTRAUX,
supra note 72, at 166. A small group that is awacked may be considered a “'population™ if the
particular incident is related to the widespread or systematic nature of the overall attack. Far
example, where the inmates of a delention center are targeted for abusc as parl of a larger
campaign, they may be considered o “population.” See Prosecutor v. Kunarac.

106. Prasecutor v, Blaskic, Case No. [T-95-14, Judgment, § 200; see METTRAUX, supra
nole 72, at 171,

197. METTRAUX, supra nole 72, at 171 (citations omitted).

144

an
an
£o
er
of
vie
e
the
of
dir
lin

Cri

pe
al
re:
5
to

ga
int
pe
po
IC
ca

500
anc
sis.
wil
effi
bys
eng
yel
s0C
Ha
Ne

H
or
gro
san
pet
acl

der
No




Summer 2005] from Indifference to Engagement 1047

and viclims are both “innocent” civilians legally protected. from abuse
and but for the criminal attack would be—sjuridically speaking—part of a
collective. An attack by perpetrators cleaves this collective into bystand-
ers and victims.'” Attacks of perpetrators, widespread or systematic, are
of a severe nature against a targeted collective. Wrongdoers select their
victims based on shared characteristics rather than on any unique attrib-
utes; conversely, perpetrators spare bystanders because they do not share
the characteristic that marks victims. Particularly when the substantive
offense is persecution, crimes against humanijty legally instantiate the
division of the community along the ethnic, political, or national group
lines defined by the perpetrators’ criminal motives.”

108. The distinction between bystanders and victims may have greater celgvance for
social teconstruction depending on the local conditions of the attack. For cxample bystanders
and viclims may nol neccssarily reside in the same community for purposes of a legal oraly-
sis. Where an eatire village is targeted, oll resideats may be considered victims. Nevectheless,
within Lhe larger collective—a region or nation—the diffcrentiation may hold true and thus
eflons at social reconstruclion should be directed loward engaging bystanders, even where the
bystanders did nat live in a targeicd community, And pechaps under these conditions such
engagement will be more imponant since residents may have fewer ties 10 the victim group,
yet their ability 1o empathize with those who suffered will be critical 1o their support for new
social arrangemenls to promote tolerance and respect for homan rights. See geverally Jodi
Halpern & Harvey M. Weinstein, Empathy & Rehumanization After Mass Violence, in My
NEIGHEBOR, MY ENEMY supra nole 3, 303, at 303-22.

109, The legal dislinction belween targered groups and those wha were “'safc” may dis-
tort Lhe reality. In an ethnically integrated community, atlacks singling oul a paricular ethnic
group may affect cnlire familics formed through mixed marmiages. Similarly, a member of the
same cthoic group as the perpetrators may be singled out for attack where hat person is sus-
pecled of prolecting the targeled proup. METTRAUX, sugra note 72, a1 167.

110. Praseculor v. Kupreskic et al., Case No. IT-95-16, Judgment, § 621, Perseculory
acls may take many forms and include not only physical deprivations, but economic or judicial
deprivations that viplate an individual's (urdamental human rights. Prosecutor v, Tadié, Case
No. [T-94-1, Opinicn and Judgment, § 710 (May 7, 1997).

111 Simié, supra note 8.9 48.
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V. CoNCLUSION

We have imbued the concept of interpational criminal justice for
mass atrocities with exceedingly high expectations. Criminal trials are to
go beyond exacting punishment from the wraongdoer; they are to help
communities wracked by bloody conflict forgo violence and embrace a
new, collective future. Drawing on empirical data and a model for sacial
reconstruction that emerged from: a recent study from U.C. Berkeley's
Human Rights Center, this Article examines how the ICTY operates to
further this social goal of International justice. In particular, the Article
considers how the application of international criminal law contributes to
and detracts from the potential willingness of bystanders to the violence
to reconcile with victims and perpelrators. -

Early supporters of international justice for war crimes committed in
the former Yugoslavia argued that justice would promote peace. Criminal
accountability of high-ranking officials is instrumental as a way to re-

296, Participants engaged in discussians on a range of topics: “perceptions of justice as
presented by the Special Coun; the perceptions of juslice and accountability in Sierra Leone;
the perccived legacy of the Special Courl and the Truth and Reconciliation Commission; and
how communilics and civil sogiety actors . . . can complement the wark™ of those 1ransilional
justice instilutions. fd.
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move criminal leadership from power and as a powerful symbol to repu-
diate the wrongdoers and their political platforms. With criminal leaders
removed from power, the prediction was that victims and “innocent by-
standers” in whose name the crimes were commitied would be able to
reconcile.

Over the last decade, we have seen an increase in the number and
configuration of accountability mechanisms that enforce international
criminal law. The experience and track record of these institutions have
led to a more tempered understanding of the contribution of trials to so-
cial reconstruction. New thinking and research is emerging within these
tribunals, as well as academic circles, that understands justice as only
one (albeit critical} component needed to secure democracy, rule of law,
and respect for human rights in countries emerging from mass violence.
While it is important to reconceptualize trials as part of a larger panoply
of interventions, attention must be paid to the ways that trials may make
it more difficult for some to reconcile.

Harvey Weinstein and I have argued based on prior research that in-
terventions to promote social reconstruction should stimulate individual
acknowledgement of one’s relationship to the breakdown of society. Tri-
als produce an ambiguous record from the perspective of how judgments
may frame understanding and discussion among bystanders aboul their
role in conflict. The research data and the case study of Prosecutor v.
Simic et al. raise doubts about the prediction that individual accountabil-
ity debunks the myth of collective guilt and allows the “innocent”
bystanders and victims to reconcile.

Some who watched their communities descend into violence silently
approved of the violence, while others may have condemned what tran-
spired but remained passive and did not speak out. The submissiveness
of bystanders enables mass violence, but trials are not well-suited to con-
front bystanders with the consequences of their behavior. For those who
turned away, individual trials may confirm their sense of powerless-
ness—a criminal leader and not they are responsible—but the record
does not challenge them to consider the harm of their inaction. Trials
pose additional challenges for bystanders who supported the perpetra-
tors. The research in divided communities in the former Yugoslavia
indicates that residents view those standing trial in The Hague as repre-
senting “their” national group. Thus a conviction of an individual is
interpreted as an affront to group identity, engendering criticism of the
ICTY rather than stigmatizing the war criminal. These unintended con-
sequences of enforcing international criminal law deserve close and
careful consideration.
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The Psychology of Torture
By Sam Vaknin

There is one place in which one’s privacy, intimacy, integrity and

inviolability are guaranteed - one's bady, a unique temple and a

familiar territory of sensa and personal history. The torturer invades,

defiles and desecrates this shrine. He dees so publicly, deliberately,

repeatedly and, often, sadistically and sexually, with undisguised

pleasure. Hence the all-pervasive, long-lasting, and, frequently, !
irreversible effects and outcomes of torture, '

In a way, the torture victim's own body is rendered his worse enemy. It
is corporeal agony that compels the sufferer to mutate, his identity to
fragment, his ideals and principles to crumble. The body becomes an
accomplice of the tormentor, an unintterruptible channe! of
communication, a freasonous, poisoned territory.

It fosters a humiliating dependency of the abused on the perpetrator.
Bodily needs denied - sleep, toilet, food, water - are wrongly perceived
by the victim as the direct causes of his degradation and
dehumanization. As he sees it, he is rendered bestial not by the sadistic
bullies around him but by his own flesh.

The concept of "body" can easily be extended to "family”, or "home".
Torture is often applied to kin and kith, compatriots, or cotleagues. This
intends to disrupt the continuity of "surroundings, habits, appearance,
relations with others”, as the CIA put it in one of its manuals. A sense of
cohesive self-identity depends crucially on the familiar and the

http://www.bellaonline.com/articles/art12426 .asp L/13/05
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continuous. By attacking both one's biclogical body and one's "social
body", the victim's psyche is strained to the point of dissociation.

Beatrice Patsalides describes this transmogrification thus in "Ethics of
the
unspeakable: Torture survivors in psychoanalytic treatment":

"As the gap between the T' and the 'me’ deepens, dissociation and
alienation increase. The subject that, under torture, was forced into the
position of pure object has lost his or her sense of interiority, intimacy,
and privacy. Time is experienced now, in the present only, and
perspective - that which allows for a sense of relativity - is foreclosed.
Thoughts and dreams attack the mind and invade the body as if the
protective skin that normally contains our thoughts, gives us space to
breathe in between the thought and the thing being thought about, and
separates between inside and outside, past and present, me and you,
was lost.”

Torhure robs the victim of the most basic modes of relating to reality
and, thus, is the equivalent of cognitive death. Space and time are
warped by sleep deprivation. The self ("I") is shattered. The tortured
have nothing familiar to hold on to: family, home, personal belongings,
loved ones, language, name. Gradually, they lose their mental resilience
and sense of freedom. They feel alien - unable to communicate, relate,
attach, or empathize with others.

Torture splinters early childhood grandiose narcissistic fantasies of
uniqueness, omnipotence, invuinerability, and impenetrability. Bul it
enhances the fantasy of merger with an idealized and omnipotent
(though not

benign) other - the inflicter of agony. The twin processes of
individuation and separation are reversed.

Torture is the ultimate act of perverted intimacy. The torturer invades
the victim's body, pervades his psyche, and possesses his mind.
Deprived of contact with others and starved for human interactions, the
prey bonds with the predator. "Traumatic bonding”, akin to the
Stockholm syndrome, is about hope and the search for meaning in the
brutal and indifferent and nightmarish universe of the torture cell.

The abuser becomes the black hole at the center of the victim's
surrealistic galaxy, sucking in the sufferer's universal need for solace.
The victim tries to "control” his tormentor by becoming one with him
(introjecting him) and by appealing to the monster’'s presumably
dormant humanity and empathy.

This bonding is especially strong when the torturer and the tortured
1540




form a dyad and "collaborate” in the rituals and acts of torture (for
instance, when the victim 15 coerced into selecting the torture
implements and the types of torment to be inflicted, or to choose
between two evils),

The psychologist Shirley Spitz offers this powerful overview of the
contradictory nature of torture in a seminar titled “The Psychology of
Torture" (1989):

"Torture is an obscenity in that it joins what is most private with what is
most public. Torture entails all the isolation and extreme solitude of
privacy with none of the usual security embodied therein ... Torture
entails at the same time ali the self exposure of the utterly public with
none of its possibilities for camaraderie or shared experience. (The
presence of an all powerful other with whom to merge, without the
security of the other's benign intentions.)

A further obscenity of torture is the inversion it makes of intimate
human relationships. The interrogation is a form of social encounter in
which the normal rules of communicating, of relating, of intimacy are
manipulated. Dependency needs are elicited by the interrogator, but
not so they may be met as in close relationships, but to weaken and
confuse. Independence that is offered in return for 'betrayal’ is a lie.
Silence is intentionally misinterpreted either as confirmation of
information or as guilt for ‘complicity’.

Torture combines complete humiliating exposure with utter
devastating isolation. The final products and outcome of torture are a
scarred and often shattered victim and an empty display of the fiction
of power."

Obsessed by endless ruminations, demented by pain and a continuum
of sleeplessness - the victim regresses, shedding all but the most
primitive defense mechanisms: splitting, narcissism, dissociation,
projective identification, introjection, and cognitive dissonance. The
vicHm constructs an alternative world, often suffering from
depersonalization and derealization, hallucinations, ideas of reference,
delusions, and psychotic episodes.

Sometimes the vicim comes to crave pain - very much as self-
mutilators do - because it is a proof and a reminder of his individuated
existence otherwise blurred by the incessant torture. Pain shields the
sufferer from disintegration and capitulation. It preserves the veracity
of his unthinkable and unspeakable experiences.

This dual process of the victim's alienation and addiction to anguish
complements the perpetrator's view of his quarry as "inhuman”, or
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"subhuman”. The torturer assumes the position of the sole authority, the
exclusive fount of meaning and interpretation, the source of both evil
and good.

Torture is about reprogramming the victim to succumb to an alternative
exegesis of the world, proffered by the abuser. It is an act of deep,
indelible, traumatic indockrination. The abused also swallows whole
and assimilates the torturer’s negative view of him and often, as a
result, is rendered suicidal, self-destructive, or self-defeating.

Thus, torture has no cut-off date. The sounds, the voices, the smells, the
sensations reverberate long after the episode has ended - both in
nightmares and in waking moments. The victim'’s ability to trust other
people - i.e,, to assume that their motives are at least rational, if not
necessarily benign - has been irrevocably undermined. Social
institutions are perceived as precariously poised on the verge of an
ominous, Kafkaesque mutation. Nothing is either safe, or credible
anymore.

Victims typically react by undulating between emotional numbing and
increased arousal: insomnia, irritability, restlessness, and attention
deficits, RecollecHons of the fraumalic events intrude in the form of
dreams, night terrors, flashbacks, and distressing associations.

The tortured develop compulsive rituals to fend off obsessive thoughts.
Other psychological sequelae reported include cognitive impairment,
reduced capacity to learn, memory disorders, sexual dysfunction, social
withdrawal, inability to maintain long-term relationships, or even mere
intimacy, phobias, ideas of reference and superstitions, delusions,
hallucinations, psychotic microepisodes, and emotional flatness.

Depression and anxiety are very common. These are forms and
manifestations of self-directed aggression. The sufferer rages at his own
victimhood and resulting multiple dysfunction. He feels shamed by his
new disabilities and responsible, or even guilty, somehow, for his
predicament and the dire consequences borne by his nearest and
dearest. His sense of self-worth and self-esteem are crippled.

In a nutshell, torture victims suffer from a post-traumatic stress
disorder (PTSD). Their strong feelings of anxiety, guilt, and shame are
also typical of victims of childhood abuse, domestic violence, and rape.
They feel anxious because the perpetrator's behavior is seemingly
arbitrary and unpredictable - or mechanically and inhumanly regular.

They feel guilty and disgraced because, to restore a semblance of order

to their shattered world and a modicum of dominion over their chaotic
life, they need to transform themselves into the cause of their own
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degradation and the accomplices of their tormentors.

The CIA, in its "Human Resource Exploitation Training Manual -
1983" (reprinted in the April 1997 issue of Harper's Magazine), summed
up the theory of coercion thus:

"The purpose of all coercive techniques is to induce psychological
regression in the subject by bringing a superior outside force to bear on
his will to resist. Regression is basically a loss of autonomy, a reversion
to an earlier behavioral level. As the subject regresses, his leamed
personality traits fall away in reverse chronological order. He begins to
lose the capacity to carry out the highest creative activities, to deal with
complex situations, or to cope with stressful interpersanal relationships
or repeated frustrations.”

Inevitably, in the aftermath of torture, its victims feel helpless and
powerless. This loss of control over one's life and body is manifested
physically in impotence, attention deficits, and insomnia. This is often
exacerbated by the disbelief many torture victims encounter, especially
if they are unable to produce scars, or other "objective” proof of their
ordeal. Language cannot communicate such an intensely private
experience as pain.

Spitz makes the following observation:

“Pain is also unsharable in that it is resistant to language ... All our
interior states of consciousness: emotional, perceptual, cognitive and
somatic can be described as having an object in the external world ...
This affirms our capacity to move beyond the boundaries of our body
into the external, sharable world. This is the space in which we interact
and communicate with our environment. But when we explore the
interior state of physical pain we find that there is no object ‘out there' -
no external, referential content. Pain is not of, or for, anything. Pain is.
And it draws us away from the space of interaction, the sharable world,
inwards. It draws us into the boundaries of our body."

Bystanders resent the tortured because they make them feel guilty and
ashamed for having done nothing to prevent the atrocity. The victims
threaten their sense of security and their much-needed belief in
predictability, justice, and rule of law, The vicims, on their part, do not
believe that it is possible to effectively communicate to "outsiders” what
they have been through. The torture chambers are "another galaxy”.
This is how Auschwitz was described by the author K. Zetnik in his
testimony in the Eichmann trial in Jerusalem in 1961.

Kenneth Pope in "Torture", a chapter he wrote for the "Encyclopedia of
Women and Gender: Sex Similarities and Differences and the Impact of
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Society on Gender", quotes Harvard psychiatrist Judith Herman:

“It is very tempting 1o take the side of the perpetrator. All the
perpetrator asks is that the bystander do nothing. He appeals to the
universal desire fo see, hear, and speak no evil. The victm, on the
contrary, asks the bystander to share the burden of pain. The victim
demands action, engagement, and remembering,”

But, more often, continued attempts to repress fearful memortes result
in psychosomatic'illnesses (conversion). The victim wishes to forget the
torture, to avoid re-experiencing the often life threatening abuse and to
shield his human environment from the horrors. In conjunction with
‘the victim's pervasive distrust, this is frequently interpreted as
hypervigilance, or even paranoija, It seems that the victimms can't win,
Torlure is fore.ver.

First published on Nascissistic Personali ty Disorder Topic on Suite101
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Torture and Other Secrets

John Calvi

There are things we don’t talk about much, secrets, because they are difficult.
They are difficult because we don’t have ways of thinking about them. We may
not have ways-to talk about them., We don’t have much information on them.
And, most importantly, they are ugly and scary. Each culture has a list of these
secrets. The list changes as information escapes into conversation and ways of
learning become possible around something previously obscure. In my own life
time the list of American secrets has changed considerably so that what was
unknowable and untalkable before has now become topics of study and
common knowledge- such as cancer, homosexuality, lynching, post-traumatic
stress disorder in soldiers, incest, addiction, rape, and the holocaust.

A secret on this list moves slowly upward towards light as more people come to
understand that something has parts and pieces and even logic and is not just a
huge horror. The above list is of the movers and shakers on this list as culture
changes and progresses. What is still on the bottom of this list is torture. Itis a
great American secret still holding all the requisite conditions of huge and
horrible, ugly and scary, unknowable from so little information available, and
very present in all our generations and especially today.

Like the car wreck we saw on the way home, we try not to see it again in our
minds though each image lingers with some part of us wanting to understand
i’s meaning in our lives, The push to not see what is so ugly and the wonder to
sort out what it is push against each other. The battle is joined by American
popular culture with it s bias for bright shiny things for sale, fast and shallow
content giving only glimpses, and above all the distracting noise of whao's
winning something or is a danger. Thus, torture stays on the list of things we
don’t see or knnow and therefore can’t change. It will always be true that only a
certain amount of people will choose to be with something as challenging as
death or rape as works to be undertaken for the washing and healing of the
culture and individuals. But the level of knowing why something is can include
many more people who will just have to listen, think, and wonder a bit to learn
what torture is and what it means for a society either as providers or receivers.

The spiritual consequences of secrets are well known- sudden potholes in
integrity, surprise areas where knowledge is lacking, the panic of cover-ups, and
the confusing combination of the previous three to create a response for which
there seems to be no logic. Most obvious is the extraordinary effort to keep a
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secret hidden rather than open to wonder, wonder being the most basic posture
of spiritual life.

The spiritual consequences of torture are also quite specific. Either you are
moved to act against or you stifle and smolder. For each of us who have paid
for torture through our taxes, the dilemma is a strong cultural watershed. We
have the cultural myth of the independent force of the individual making
change and doing good. But often this myth meets with a fierce don’t-rock-the-
boat mentality at home, at work, and in public spaces. Choosing to act in any
form has the light of integrity in being one with our deepest feelings of justice,
always good for mental and spiritual health. It will also make for some
disappointment, loneliness, and the need to explain yourself.

The other choice of not acting is the more common response. It’s common
because life is already full, what might one do anyway, and aren’t I in enough
trouble already. These are the overt reasons to stuff and numb oneself. The
more quiet reasons are that it hurts to see and know what is. It’s disturbing and
we could let this one go by and forget. How much awareness do I need to keep
up with anyway? The monster is too big for me to address. Both acting and not
acting are work that requires energy and effort. Only one has a payoff.

To have torture as part of the heritage we’ve provided the world in the last
several years (think of the American wars in Southeast Asia and Central
America), is to carry the loss of integrity, the ignorance, and panic of discovery
in each of our hearts whether or not we approve of torture. Torture has always
been easy to justify but it’s never rested within the human awareness to be
comfortably carried. As a burden, it resembles the addicts stash or the
unwashed bruise hidden under clothing- maybe known by others, unable to be
laid down, and always a greater pain than is understood.

To have our leadership participate, deny, spin, and wink over the use of torture
in our current American wars abroad, lingers within us like glimpsing the car
wreck, the neighbor’s or family member’s bruise, the addicts stash. We can’t
bear 1o khow its scary ugliness and we can’t get it out of our minds, There is no
moral force in leadership to say what we all know - that torture injures all who
know any aspect of it from any distance, that it shames all other good works
done over hundreds of years, and that to do anything other than admit and
stop is to participate. This is how a list of secrets is kept as heritage and
burdens our children.

Peacework, November 2005, p. 4.

John Calvi is a Quaker healer who has worked with tortured refugees since 1998. See:
www johncalvi,com
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Chapter Seven
T IS

Surfacing Gender

Reconceptualizing Crimes against Women
in Time of War

/

Toepri

Rhonda Copelon

Historically, the rape of women in war has drawn occasional and short-lived inter-
national attention. Most of the cime rape has been invisible or comes to light as part
of the competing diplomacies of war, illustrating the viciousness of the conqueror
or the innocence of the conquered. When war is done, it is comfortably cabined as
a mere, inevitable “by-product of war,” a matter of indiscipline, of soldiers revved
up by war, needy, and briefly, “our of control.™

Military histories rarely refer to rape, and milicary tribunals rarely either charge
or sanction it. This is true even where rape and forced prostitution are mass or sys-
temaric, as with the rape of women in both theaters of the Second World War; it
is even true where the open, mass, and systematic rape has been thought to shock
the conscience of the world, such as in the “rape of Nanking”! or the rape of an
estimared 200,000 Bengali women during thearers of independence from Pakisran
(Brownmiller, 2975).2 Though discussed in cthe judgment of the Intecnational Mil-
itary Tribunal in Tokyo, rape was not separately charged apainst the Japanese
commander as a crime. In Bangladesh, amnesty was quietly traded for independ-
ence,

The question roday is whether the rerrible rape of women in the war in the
former Yugoslavia will likewise disappear into history, or at best will survive as an
exceptional case. The apparent uniqueness of the rape of women in Bosnia-
Herzegovina, directed overwhelmingly against Bosnian-Muslim women, is a prod-
uct of the invisibility of the rape of women through history as well as in the present.
Geopolitical factors—that this is occuering in Europe, is perpetrated by white men
against white, albeit largely Muslim women, and contaias the seeds of a2 new world
war—cannot be ignored in explaining the visibility of these rapes. By contrast, the
rape of so percent of the women of the indigenous Yuracruz people in Ecuador by
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The issues discussed in this chapter arc furcther elaborated in Rhonla Copelon, 1994."Surfacing
Gender: Re-Engraving Crimes against Women in Flumanitarian Law,” 5 Hastings Women's Law Journal
243 {2) (Summer 1994).
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mercenaries of an agribusiness company seeking to '‘cleanse” the land is invisible,
just as the routine rape of women in the civil wars in Peru, Liberia, and Burma, for
example, has gone largely unreporred.?

" Moreover, just as historically the condemnation of rape in war has rarely been
about the abuse of women as a crime of gender, so the mass rape in Bosnia has
captured world attention and remains there largely because of its association with
“ethnic cleansing,” or genocide. In one week a midday women’s talk show opened
with the script, “‘In Bosnia, they are raping the ¢nemy’s women,” and a leading
Croatian-American scholar blithely distinguished “genocidal’” rape from “‘normal”
rape. Our ad hoc Women's Coalition against Crimes against Women in the Former
Yugoslavia spoke of rape as a weapon of war whether used to dilute ethnic identity,
destabilize the civilan population, or reward soldiers. But the public was nodding
yes, when rape is a vehicle of genocide.

The elision of genocide and rape in the focus on “genocidal rape™ as a means of
emphasizing the heinousness of the rape of Muslim women in Bosnia is thus dan-
gerous. Rape and genocide are separate atrocities. Genocide-—the effort to destroy
a people—based on its identity as a people evokes the deepest horror and warrants
the severest condemnation. Rape is sexualized violence that seeks to humiliate, ter-
rorize, and destroy a woman based on her identity as a woman. Both are based on
total contempt for and dehumanization of the victim, and both give rise to unspeak-
able brutalities. Their intersection in the Serbian and, to a lesser extent, the Croatian
aggressions in Bosnia defines an ineffable living hell for women, From the stand-
point of these women, they are inseparable.

Buit to emphasize as unparalleled the horror of genocidal rape is factually dubious
and risks rendering rape invisible once again. Even in war, rape is not fully recog-
nized as an atrocity. When the ethnic war ceases or is forced back into the bottle,
will the crimes against women, the voices of women, and their struggles to survive
be vindicated? Or will condemnation be limited to this seemingly exceptional case?
Vill the women who are brutally raped for domination, terror, booty, or revenge—
in Bosnia and elsewhere—be heard?

Whether the rape, forced prostitution, and forced impregnation of women will
be effectively prosecuted before the recently created United Nations ad hoc Inter-
national Tribunal,* whether the survivors will obtain redress, or whether impunity
will again be the agreed-upon or de facto cost of “peace™ is up for grabs. The
pressure of survivors and their advocates, together with the global women’s human
rights movement, will make the difference. The situation presents a historic oppor-
tunity as well as an imperative to insist on justice for the women of Bosnia as well
as to press for a feminist reconceptualization of the role and legal understanding of

rape in war,

To do this, we must surface gender in the midst of genocide ac the same time as
we avoid dualistic thinking, We must critically examine the ¢latm that rape as a tool
of “ethnic cleansing” is unique, worse than or not comparable to other forms of
rape in war or in peace, at the same time as we recognize that rape together with
genocide infliets multiple, intersectional hagms.’ This combination of the particular
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and the general is critical if the horrors experienced by women in Bosnia are to be
appreciated and if chat experience is to have meaning for women brutalized in less-
known theaters of war or in the byways of daily life.

This chapter examines the evolving legal status of rape in war with attention
given to both the particular and the general, as well as to the tension between them.
The opening section focuses on the two central questions of conceprualization. The
first is whether these gender crimes are fully recognized as war crimes under the
Geneva Conventions, the cornerstone of whart is called “humanirarian™ law—thar
is, the prohibitions that have made war itself permissible. The second is whether
international law does or should distinguish benween “genocidal rape” and mass
rape for other purposes. In this regard it examines the limitations and the potential
in the concepe of *“crimes against humaniry,” as well as the relation between gender
and nationality/ethnicity in the crimes committed against women in Bosnia. The
second sectton looks at the viability of the ad hoc International Tribunal as well as
the gender issues presented.

Reconceptualizing Rape, Forced Prostitution, and
Forced Pregnancy in War

Is Rape a War Crime?

Althaugh news of the mass rapes of women in Bosnia had an electrifying effect
and became a significant factor in the demand for the creation of an international
war crimes tribunal, the leading question for a time was whether rape and other
forms of sexual abuse are ““war crimes” wichin the meaning of the Geneva Conven-
tions and the internationally agreed-upon norms that bind all nations whether or
not they have signed the conventions. The answer is not unequivocal.

The question is not whether rape is technically a crime or prohibited in war.
Rape has long been viewed as a criminal offense under national and interpational
rules of war (Khushalini 1982). The 1949 Geneva Conventions as well as the 1977
protocols regarding the protection of civilians in war explicitly prohibit rape, en-
forced prostitution, and any form of indecenc assault and call for special protection
of women, including separate quarters with supecvision and searches by women
only.® Yec ic is significant that where rape and other forms of sexual assault are
explicitly mencioned, they are categorized as an outrage upon personal dignity, ot
as crimes against honor.” Crimes of violence, including murder, mutilacion, croel
treatment, and torture, are treated separately.

The concept of rape as a crime against dignity and honor as opposed to a ¢crime
of violence is a core problem. Formal sanctions against rape range from minimal to
extreme. Where rape has been treated as a grave crime, it is because it violates the
honor of the man and his exclusive right to sexual possession of his woman as
property. Thus, in the United States the death penalty against rape was prevalent in
Southern states as a result of a combinarion of racism and sexism.? Similarly, the
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media often refer 1o the mass rape in Basnia as the rape of “the enemy’s women''—
the enemy in this formnlation being the male combatant and the seemingly all-male
nation, religious, or ethnic group.

Under the Geneva Conventions, the concept of honor is somewhat more enlighs-
ened: fape is a crime against the honor and dignity of women {Khushalani 1982}
But this too is problematic. Where rape is treated as a crime against honor, the
honor of women is called into question and virginity or chastity is often a precon-
dition.? Honor implies the loss of scation or respect; it reinforces the social view,
internalized by women, that the raped woman is dishonorable. And while the con-
cept of dignity potentially embraces more profound concerns, standing alone it
obfuscates the fact that rape is fundamentally viclence against women—violence
against 2 woman's body, autonomy, integrity, selfhood, security, and self-esteem as
well as her standing in the community. This failure to recognize rape as violence is
critical to the traditionally lesser or ambiguous status of rape in humanicarian law.

The issue then is not whether rape is a war crime, but whether it is a crime of
the gravest dimension. Under the Geneva Conventions, the term is “grave breach.”
The significance of a war crime being a “grave breach” is cthreefold. On the level of
discourse, it calls attention to the egregiousness of the assault. On the practical level,
it is not necessary that rape be mass or systematic: one act of rape is punishable.
Finally, only crimes that are grave breaches give rise to universal jurisdiction under
the Geneva Conventions. Universal jurisdiction means that every nation has an
obligation 1o bring the perpetrators to justice through investigaring, arresting, and
prosecuting offenders in its own courts or extraditing them to more appropriate
forums. The existence of universal jurisdiction also provides a legal rationale for
trying such crimes before an international tribunal and for the obligation of states
to cooperate. If rape were not a “‘grave breach™ of the Geneva Conventions, some
international jurists would argue that it can be redressed anly by the state to which
the wrongdoer belanged or in which the wrong occurred, and not by an interna-
tional tribunal. '

The relevant portions of the Geneva Conventions do nor specifically mention
rape in the list of crimes considered ‘‘grave breaches,” Included are “willful killing,
torture, or inhumane treatment” and “willfully causing great suffering or serious
injury to body or health.”''* Clearly these categories are broad and generic enough
to encompass rape and sexual abuse (Khushalani 1982). But in addirtion to qualify-
ing as “willfully causing greart suffering or serious injury to body or health” or as
“inhumane treatment,” it is important that rape be recognized as a form of torture.

When the Geneva Conventions were drafted, the view that torture was a method
of extracting information was dominant. Today, however, this distinction has been
latgely abandoned, although it endures in popular thinking. The historian Edward
Peters writes: “It is not primarily the vierim’s information, but the victim, that
torture nceds to win—or reduce to powcrlessness” (Peters 1985: 164). Receat trea-
ties define torture as the willfull infliction of severe physical or mental pain or
suffering not only to elicit information, but also to punish, intimidare, or discrimi-
nate, to abliterate the victim’s personality or diminish her personal capacities (U.N.
Convention against Torture 1588). Thus torture is now commensurate with will-
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fully causing great suffering or injury, Moreover, ir is not simply or necessarily the
infliction of tercible physical pain; it is also the use of pain, sensory deprivation,
isolation, and humiliation as a pathway to the mind. Indeed, in the contemporary
undcrstanding of torture, degradation is both vehicle and goal {Amnesty Interna-
tional 1974).

Although largely ignored until recently by human rights advocates, the testimo-
nies and srudies of women tortured by dictatorial regimes and military occupations
make it clear thar rape is one of the most common, terrible, and effective forms of
torure used against women.'? Rape amacks the integrity of the woman as a person
as well as her identity as a woman. It renders her, in the words of Lepa Mladjenovic,
a psychotherapist and Serbian feminist antiwar activist, “homeless in her own
body.>1* It strikes at 2 woman’s power; it seeks to degrade and destroy her; its goal
is dominacion and dehumanization.

Likewise, the testimonies of raped women, whether they were atracked once or
forced into prostitution, make it clear that rape is both a profound physical atrack
and a particularly egregious form of psychological torture. They document the in-
tersection of contempt for and conquest of women based on their sex as well as on
their national, religious, or cultural identity. They demonstrate the significance of
the threar, fear, or reality of pregnancy as well as of the fact that in Bosnia the
rapists are in many cases former colleagues, neighbors, or even friends.

Indeed, torturers know well the power of the intimare in the process of breaking
down their victim.'" Because rape is a transposition of the intimate into violence,
rape by acquaintances, by those one has trusted, is particolarly world shateering
and thus a particularly effective tool of ethnic cleansing. It is no wonder that local
Bosnian Serbs are being incired and, in some cascs, recruited to rape. Their stories,
notwithstanding their self-justificatory qualiry, reflect the common methods of train-
ing torturers—exposure to and engagement in increasingly unchinkable violence
and humiliations.$

Despite the fact thar rape in Bosnia has drawn substantial international condem-
nation, the United Nations' position on the status of rape as a grave breach of
humanitarian law is not clear. The U.N. Human Rights Commission condemned
“the abhurrent practice of rape and abuse of women and children in the former
Yugoslavia which, in the circumstances, constitutes a war crime,” and urged all
nations to “exert every effort to bring to justice . . . all those individuals directly or
mdirectly involved” (U.N, Commission on Human Rights 1993: 122). While chis
implies that rape is a “grave breach,” the limitation to the particular “circum-
stances” could be read as a limitadon to the context of ethnic cleansing. The decla-
ration of the 1993 World Conference of Human Rights in Vienna, though strongly
worded, is limited to “systematic” rape and abuse.'®

Most significantly, the report subsequently adopred by the Security Council that
constitutes the statute establishing the jurisdiction of the iaternational tribunal
largely tracks the Geneva Conventions’ definition of grave breach and does not
explicitly list rape as a grave breach or describe it as implicit in the recognized
categaries.!? But if, as a consequence of women’s pressure, it is prosecuced as such
and the various bodies of the United Nations begin to refer to rape as a grave
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breach, then this practice will effectively amend or expand the meaning of grave
breach in the conventions and prococols. This emphasizes rhe importance, from a
practical as well as a moral perspective, of insisting thar all rape be subject to
punishment, not only mass or genocidal rape. It should be noted that under the
Geneva Conventions, respensibility is imputed ra commanders where they knew, or
should have known, of the likellhood of rape and failed to take all measures within
their power to prevent or suppress it.'®

It is also important to point out the imporrance of the Vienna Declaration’s
explicit inclusion of forced pregnancy in its condemnation of the mass atrocities in
the former Yugoslavia. This is clearly a product of the intensive women’s mobiliza-
tion that preceded the World Conference on Human Rights. Forced pregnancy must
be seen as a separate offense: the expressed intention to make women pregnant is
an addinonal form of psychological torture; the goal of impregnartion leads to im-
prisoning women and raping them unti! they are pregnant; the fact of pregnancy,
whether aborted or not, continues the initial rorture in a most intimate and invasive
form; and bearing the child of rape, whether placed for adaption or not, has a
potennially lifelong impace on the woman and her place in the communiry (Gold-
Stein 1993 ).

Genocidal Rape versus “Normal” Rape: When Is Mass Rape a
Crime against Humanity?

“Crimes against humanicy” were first formally recognized in the Chartrer and Judg-
ment of the Nuremberg Tribunal; they do not depend on adherence to a treaty, and
they too give rise to universal jurisdiction, Since crimes against humanity can be
committed in any war, it is icrefevant whether the war in the former Yugoslavia is
international or internal.

Rape has been separately listed, and forced prostitution acknowledged, as a
“come against humanity” in the reporc establishing the statute of the Inrernational
Tribunal.®® This is not without precedent, After the Second World War, Local
Council Law No. 10, which provided the foundation for the trials of lesser Nazis
by the Allied forces, alsv listed rape as a crime against humanity, although no one
was prosecuted (Khushalani 1982). Nonetheless, the Security Council's reaffirma-
tion that rape is a “crime against humanity,” and therefore among the most egre-
gious breaches of civilization, is prafoundly important. But the meaning of chis
designation and its import for other contexts in which women are subjected to mass
rape apart from ethnic cleansing are not clear. The danger, as always, is that ex-
treme examples produce narrow principles.

The commentary on this aspect of the jurisdiction of the current tribunal signals
this danger. It explains crimes against humanity as “inhumane acts of a very serious
naturc, such as willful killing, tortrure ar rape, commirted as part of a widespread
or systematic atiack against any civilian population on national, political, ethnic,
racial, or religious grounds.”?® Several aspects of this definition deserve comment.

Ficst, on the positive side, the statute correctly encompasses violations that are
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widespread bur not necessarily systematic. The law wisely does not require massive
numbers bur specifics patterns of abuse. Particularly with rape, numbers are un-
provable: a small percentage of women will ultimately come forward, and the sig-
nificance of rape threatens to become drowned in statistical claims. Moreover, the
statute does not require that rape be ordered or centrally organized. Commanders
can be held responsible where widespread violence is known.?? In Bosnia, rape is
clearly a conscious tool of war and ethnic cleansing. It is politically and echically
important for the tribunal to investigate and prove the chain of command, bur it is
likewise important thac leaders can be held legally responsible without proof chat
rape was systematic or committed under orders.

Second, the commentary on the statute does rank rape with torture, ar least
where it is widespread or systematic. But it undercuts this by appearing to conflate
what were originally understoed as two separare and independenc criteria of crimes
against humaniry: gross acts of violence and persecution-based offenses. Under the
original concept, rape should qualify as a gross act of violence and accordingly, if
widespread or systematic, would independently qualify as a crime against humanity.
By merging the criterion of gross violence with persecution-based offenses, the com-
mentary ¢ould limit prosecution to rape that is undertaken as a method of persecu-
tion on the specified grounds. Since the statute of the tribunal lists rape and perse-
cution separately, it i1s not clear, unul pur in pracuce, whether the broader
understanding will prevail.

The narrow view is quite prevalent, however. The international and popular
condemnation of the rapes in Bosnia tends to be either explicitly or implicitly based
on the fact that rape is being used as a ractic of ethnic cleansing. Genocidal rape is
widely seen not as a modality of rape but as unique. The distunction commonly
drawn berween genocidal rape and “normal™ rape in war or in peace is proffered
not as a typology, but rather as a hierarchy. But to exaggerate the distinctiveness of
genocidal rape obscures the atrocity of common rape.

Genocidal rape often involves gang rapes, is outrageously brutal, and is done in
public or in fronr of children or partners. It involves imprisoning women in rape
“camps” or raping them repetitively. These are also characteristics of the most
common rape in war—rape for booty or to boost the morale of soldiers; and they
are common characreristics of the use of rape as a form of rorture and terror by
dictatorial regimes.2

The notion thar genocidal rape is uniquely a weapon of war is also problematic.
The rape of women is a weapon of war where it is used to spread political terror,
as in the civil war in Peru. It is a weapon of war where, as in Bosnia and elsewhere,
it is used against women to destabilize the society and force families to flee, because
in time of war women are the mainstay of the civilian population, even more chan
in peacetime.??

The rape of women, where permitted or systematized as “booty” of war, is
likewise an enginc of war: it maintains the morale of soldiers, feeds their hatred and
sense of superiority, and keeps them fighting. The Japanese military industrialized
the sexual slavery of women in the Second World War: 200,000 to 400,000 mostly
Korean, but also Philippine, Chinese, and Dutch women from Indonesia, were de-
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ceived or disappeared into “comforc stations,” raped repeatedly, and moved from
battlefield o battlefield to motivate as well as reward the Japanese soldiers. Geno-
cide was not a goal, but it is believed that 70 to go perceat of these women died in
captivity, and among the known survivors, none were subsequently able to bear
children.2* For similar reasons, the U.S. military in Vietnam raped Vietnamese
women and established brothels, relying on dire economic necessity rather than
kidnapping o fill them (Brownmiller 1975). Indeed, the testimonies of the Bosnian
Serbian rapists reveal an admixture of all these goals.

At the same time, genocidal or ethnic-cleansing rape as pracriced in Bosnia does
have some aspects that are particularly railored to its goals of driving women from
their homes or destroying their possibility of reproducing within and "for” their
community. As the preceding testimonies suggest, that women are raped by men
familiar to them exacerbates their trauma and the impulse to flee the community
because trust and safety are no longer possible. This is particular to the Bosnian
situation, where war and propaganda have made enemies our of neighbors.

The second and more generally distinctive feature of genocidal rape is the focus
on women as reproductive vessels. The explicit and common threat to make Muslim
women bear “Serbian babies” {as if the child were the product of sperm only)
justifies reperitive rape and aggravates her terror and potential unacceptability to
her community. Bengali women were raped to lighten their race and produce a class
of outcast mothers and children. Enslaved African women in the southern United
States were raped as praperty to produce babies bartered, sold, and used as property
{Davis 1983). While intenttonal impregnation is properly treated as a separate of-
fense, it should also be noted that pregnancy is a common consequence of rape. In
situations where women are raped repeatedly, most fertile women will became preg-
nant at some point. When the U.S, Navy took over Saipan, for example, one ob-
; server repores that virrually all the women who had been enslaved as comfort
: women for the Japanese army were pregnant.’

These distinerive characreristics do not place genocidal rape in a class by itself;
§ nor do they reflect the full range of acrocities, losses, and suffering that the com-
L bination of rape and ethnic cleansing inflicts, The women victims and survivors in
Bosnia are being subjected to ceimes against humanity based on ethnicity and re-
‘ . ligion, and based on gender. It is critical to recognize both and to ackrowledge
that the intersection of ethnic and gender violence has its own particular charac-
b ' teristics.
3 This brings me to the third concern: the complete failure of the United Nations
iy and the international community in general to recognize that persecution based on
- gender must be recopnized as its own category of crimes against humaniry.
The crystallization of the concept of crimes against humanicy in the wake of the
Holocaust has meant that “it” is popularly associated with religious and ethnic

L1}

it
genocide. Bur the concept is a broader one, and the categories of persecurion are

explicitly open-ended, capable of expanding to embrace new understandings of per-
secution.

With respect to women, the need is to acknowledge that gender has historically
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from not been viewed as a relevant category of victimization. The frequency of mass rape
eno- and the absence of sanction are sufficiens evidence. [n the Holocaust, the gender I
:d in persecutions—the rape and forced prostitution of women as well as the extermina- g
bear  § tion of gay people—were obscured.? The absence of gender as a basis for persecu- i
nese i tion is not peculiar 1o the concept of crimes against humanity. A parallel problem i
than § exists in the international standards for political asylum, which require a well-
nian b founded fear of persecution but do not explicitly recognize gender as a source of

persecution.?” The expansion of the concept of crimes against humanity to include
does 3 gender is thus part of the broader movement to end the historical invisibility of
rom ;J gender vialence as a humanitarian and human rights violation.
theic ' Moreover, the particular goals and defining aspects of genocidal rape do not
men detract from but racher elucidate the nature of rape as a crime of gender as well as
mity ‘! ethnicity. Women are targets not simply because they “belong to™ the enemy but
nian k2 precisely because they keep the civilian population functioning and are essential to
' its continuity. They are targers because they too are the enemy, because of their
acus i power as well as vulnerability as women, including their sexual and reproductive
slien ; power. They are targets becavse of hatred of their power as women; because of
nly) & endemic objectification of women; because rape embodies male domination and
y to 3 fernale subordination.
lass % The crime of forced impregnation-—central as it is to genocidal rape—also elu-
ired A cidates the gender component. Since under patriarchy, women are little more than
ercy 1 vessels for childbearing, involuncary pregnancy is commonly viewed as natural—
: of- -" divinely ordained, perhaps—or simply an unquestioned fact of life. As a result, the
2 In < risk of pregnancy in all rape is treated nat as an offense, but as a sequela. Forced
reg- . pregnancy has drawn condemnation only when it reflects an intent to harm the
ob- ’k victimized race. In Bosnia, the taunt that Muslim women will bear Secbian babies
fort i is not simply an ethnic harm, particularly in light of the prevalence of ethnically
H mixed families. When examined through a feminist lens, forced pregnancy appears
self; : as an assault on the reproductive self-determinarion of women; it expresses the de-
om- 3 sire to mark the rape and rapist upon the woman's body and upon the woman’s
5 in 3 life.
re- : Finally, that the rape of women is also designed to humiliate the men or destroy
«dge .. “the enemy" itself reflects the fundamental objectification of women. Women are
tac- 3 the target of abuse at the same time as their subjectivity is complecely denied. The
i persistent failure to acknowledge the gender dimension of rape and sexual persecu-
ans ; tion is thus a most effective means of perpetuating it.
lon 4 In sum, the international artention focused on Bosnia challenges the world to
ity. E squarely recognize sexnal violence against women in war as torture. Moreover, it is
the 51 not enough for rape 1o be viewed as a crime against humanity when it is the vehicle
inic of some other form of persecution; it must also be recognized as a crime against
are 1 humanity because it is invariably a persecution based on gender. This is essential if
Jer- the women of Bosnia are to be understood as full subjects as well as objects in this
* terrible victimization and if the international attention focused on Bosnia is to have
ally : meaning for women subjected to rape in other parcs of the world.
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Seeking Gender Justice

The history of atrocities and oppression and of festering hatreds among the peoples
of the former Yugoslavia underscores the necessity of the demand, articulated by
feminist critics of the war, for “justice, not revenge.® It is troubling as well as
significant that the United Nations has taken steps to establish an International
Tribunal o try the perpecrators of war crimes and crimes against humanity in the
former Yugoslavia. On the negative side, the choice of an ad hoc tribunal rather
than a permanent international eriminal court reveals the shailowness of the inter-
national commitment to justice and opens the process to excessive politicizztion. At
the same time, the creation of this tribunal lessens the possibilicy that legal amnesty
will be the price of peace. But it is no guarantee against de facto impunity; nor does
1t guarantee that the suffering of the women will be vindicated. This section outlines
some of the problems with the tribunal as it is at present envisaged ard suggests
some alternative routes.

The International Tribunal

The potential efficacy of the new International Tribunal is riddled with doubt. Un-
less there is a radical change in the military context, this cribunal, unlike those at
Nuremberg and Tokyo, will not sit in judgment of conquered aggressors, but will
be called upon primarily to judge the victors—the Bosnian Serbs and the Serbian
leaders. Since the tribunal cannot compel the presence of che indicted criminals, it
must count on their being arrested if they move beyond their own countries or those
that protect them, Thus the rejection of the option of trials in absentia is likely to
reduce the eribunal to publishing derailed, formal indicements—an intecnational
“wanced list”’—as a historical record and a constraint on the movement of the
accused.

Beyond its formal powers, the United Nations has urterly failed to provide the
tribunai with the resqurces necessary to do the extensive and careful fact finding
required. The U.N. Commission of Experts that laid the foundation for the tribunal -
operated on a shoestring at a tume when the survivors of atrocities were most acces-
sible. To prosecute the leaders, the issues of command responsibility and Scrbian
complicity require an investigation, and yet the United Nations relies on the inves-
tigations of a grossly underfinanced Special Rapporteur and independent human
rights missions. Moreaver, the tribunal, modeled after Nuremberg, is likely to con-
sider only thirty cases. There is no mechanism for trying the thousands of direct
perpetrators and low-tevel commanders, The United Nations seems to have forgot-
ten that most of the Nazis were tried under the Local Council Law, which estab-
lished the lesser war crimes tribunals. Moreover, the statute creating the tribunal -
makes no provision for compensation or rehabilitation of the survivors.

Beyond these general defects are the gender defects. In addition to the ambiguous
status of gender crimes in the scatute thar defines the substantive power of the
tribunal, there ace substancial process concerns as well. Will women come forward?
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And how will they be treaced if they do? It is a given that women are terrified and,
at best, reluctant to come forward to charge rape. Admitting rape in a sexist society
is a public dishonoring and has consequences for the ability to continue or build
relationships with one's community and with male partners. Most women are silent
about it.2? To charge rape is to risk reraliation and death, a risk heighrened by war
and by knowing and being known to the rapist. To charge rape usually is o risk
being raped again—~fgurarively, at least—by the law enforcers. The callous, humil-
jating, and debilitating trearment of women refugees by some members of the press
and some human rights missions in this war only confirms the expecration of abuse
by official investigatory bodies.

The designers of the tribunal have done nothing to mitigate these fears. Ensuring
sensitive and empowering gender justice ought to have been a central concern in the
creation of rhe tribunal.?® This would include, ar a minimum, gender sensitivity
training of all personnel as well as the establishment of a special sex crimes unic
staffed primarily by women experienced in eliciting evidence in an empowering as
opposed to 2 traumatizing way. In respect to indictments and trials, survivors
should not be publicly identified without their consent; certain proceedings should
be held in camera with safeguards to prevent abuse; victims should be able to testify
without face-to-face confrontation with the perpetrators while preserving the ac-
cused’s rights through video and one-way observation; rules of evidence should
forbid reference to a woman’s prior sexual conduct, restricr the consent defense,
and control cross-examination to prevent abuse as well as distortion; expert testi-
mony on trauma should be permitted but not required; and victims should be enti-
tled to the assistance of their own counsel and counselors. But these concerns have
been effectively ignored. The statute creating the tribunal recognizes the need to
protect vicnms and witnesses from reraliation and to design rules of procedure and
evidence thar rake into account the protection of victims in cases of rape and sexual
assault. But beyond calling for protection of the victim’s identity, the starute leaves
to the tribunal the responsibility to develop the cules,

As part of a broader demand for participation at all diplomatic and international
levels, and in light of the particular salience of gender to the tribunal process,
women have also called for gender pariry in staffing the tribunal at every level. It is
likely, however, that women’s participation will be token.? This alone attests to the
lack of concern for encouraging the participation of women survivors. Moreover,
that it will devolve upon the tribunal to design the rules under which rape and
sexual abuse will be prosecuted highlights the disregard of this efforr for the righrs
of women. Wirhout continuing pressure, it is likely thar the incegrity of chis tribunal
as well as its receptivity to women will be sacrificed.

Alternative Routes

At the same time, it is essential that women create their own strategies for vindica-
tion and redress. Women have, of course, the possibility of establishing independent
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tribunals to symbolically try the perpetrators in Bosnia and other contexts. Beyond -
that, international law provides some other tools.

The concept of universal jurisdiction, which applies to grave breaches, torture,
genocide, and crimes against humanity, confers upon the separate nations both the
power and obligation o try violators when they enter their territory. The nations
of the world, and particularly of Europe, where the perpetrators are most likely to
travel, might have a significant effect if they simply announced that they would
vigorously search out, investigate, arrest, and prosecute or extradice cthose who
crossed their borders. The tribunal cannot function without chis, and given its mea-
ger resources, national couris are an essential alternative. The absence of such dec-
larations to date underscores the questions raised about the political will to try the
offenders.

There is also the possibility of a more women-controlled legal remedy—the filing
of private civil lawsuirs for compensatory and punitive damages against che perpe-
trators when they enter cheir countries. In the United States a line of cases, instigared
largely by victims of torture by milirary or dictatrorial governments, has established
the right of aliens to sue for human rights violations occurring anywhere in the
world so long as the alleged perpetrator can be physically sued in the United Srates.
The possibility of such suits in other countries that either follow the principles of
Anglo-American jurisprudence or incorporate international law in their domestic
law is being explored.”?

Twao such lawsuits have been filed against the Bosnian-Serbian leader Radovan
Karadzic on behalf of Bosnian Muslim and Croatian women, women’s organiza-
tions, and unnamed victims of atrocities committed under his command.** Karadzic
was sued during successive stays in New York City in connection with U.N.-
sponsored peace negociations. If the court rejects his initial contention that he is
entitled to immunity fsom suit because he was here on U.N. business, the case is
likely to reach the issue of his responsibility for gross violations of human rights
and humanitarian law. At this stage it is common for human rights violators to
refuse to appear before the court, which chen results, after a factval hearing, in 2
judgment for the plaintiffs by default.

These lawsuics cannot stop all atrocities ar guarantee concrete relief, but they
have a profound symbolic value. They provide an official forum for examining
atrocities and the cesponsibilities of individuals for them, and they usually result in
a judgment of wrongdoing and an award of substantial money damages, usually
millions of dollars. Only in rare cases where the wrongdoer has substantial assets
that can be discovered will the survivors actually recover the money. But these cases
are not brought primarily for money. They are pursued as a wedge against impunity
and an opportunity for survivors to tell the story and obrain vindicaton. They also
make the perpetrators a little less secure: they cannor travel without risking the
revelation of their crimes and the compromise of their policical standing, personal
repurations, families, property, or wealth.

Such lawsuits require international coordination, for which the growth of the
global women’s movement provides the foundation. The leaders responsible should
be arrested, not feted, in the countries to which they travel, and the actual rapists
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should not enjoy vacations or carry out international business without sanction.
The cost of their atrocities, if it is not prison, should at the [east be confinement to
their own countries. Women can build the capacity to do this. We can publicize the
violators® identities, track their peregrinations, and mobilize the legal and political
resources to pressure countries to arrest and prosecute them and find lawyers o
bring private suits. We can do it for the raped women in the former Yugoslavia,
and we can do it wherever women’s human rights are violated.

Conclusion

Given the formidable pressure being brought 1o bear by women survivors and the
women’s movement globally, it may well be that some few men will be indicted and
ceven tried before the International Tribunal or national courts, at least if impunity
is not again the price of peace. This would be precedent setting in international law
and offer symbolic vindication to the untold numbers of women this war has ren-
dered homeless in so many senses. Unless the gender dimension of rape in war is
recognized, however, it will mean lirde for women where rape is not alse a tool of
genocide.

Emphasis on the gender dimension of rape in war is critical not only to surfacing
women as full subjects of sexual violence in war, but also to recognizing the atrociry
of rape in the time called peace. When women charge rape in war they are more
likely to be believed, because their status as enemy, oc ac least “the enemy’s”
women, is recognized and because rape in war is seen as a product of exceptional
circumstances. When women charge rape in everyday life, however, they are disbe-
tieved largely because the ubiquitous war against women is denied.

From a feminist human rights perspective, gender violence has escaped sanction
because it has not been viewed as violence and because the public/private dichotomy
has shielded such violence in its most common and privarte forms.*! The recognition
of rape as a war crime is thus a critical step toward understanding rape as violence.
The next is to recognize that rape that acquires the imprimatur of the state is not
necessarily more brutal, relentless, or dehumanizing than the private rapes of every-
day life.

This is not to say thac rape is identical in the two contexts. There are differences
here, just as there are differences between rape for the purpose of genocide and rape
for the purpose of booty. War tends to intensify the brutalicy, repetitiveness, public
spectacle, and likelihood of rape. War diminishes sensitivity to human suffering and
intensifies men’s sense of entitlement, superiority, avidity, and social license to rape.
Buc the line is not so sharp. Gang rape in civilian life shares the repetitive, gleeful,
and public character of rape in war. Marital rape, the most private of all, shares
some of the particular characteristics of genocidal rape in Bosnia: it is repetitive,
brutal, and exacerbated by betrayal; it assaults a woman’s reproductive autonomy,
may force her to flee her home and community, and is widely treated as legitimate
in law and custom. Violation by a state official or enemy soldier is not necessarily
more devastating than violation by an intimate 3
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Every rape is a grave violation of physical and mental integrity. Every rape has
the potential to profoundly debilitate, to render the woman homeless in her own
body and destray her sense of security in the world. Every rape is an expression of
male domination and misogyny, a vehicle of rerrarizing and subordinating women,
Like torture, rape takes many forms, occurs in many contexts, and has differenc
repercussions for different victims. Every rape is multidimensional, but not incom-
parable. '

The rape of women in the former Yugoslavia challenges the world to refuse
impunity to atrocity as well as to resist the powerful forces that would make the
mass rape of Muslim women in Bosnia exceptional and thereby restrict its meaning
for women raped in different contexts. It thus demands recognition of situational
differences without losing sight of the commonalities. To fail to make distinctions
flattens reality; and to rank the egregious demeans it.’¢

NOTES

1. The “rape of Nanking” rcfers to the brutal taking of Nanking by Japancse soldiers,
which involved mass and open killing, looting, and rape that went on for several months. It
is estimared that twenty thousand women were raped in the first month. See Leon Friedman,
The Law of War: A Documentary/History, vol. z (New York: Random House, 1972), p. 46.

z. Susan Brownmiller, Against Our Will (New York: Simen and Schuster, 1975), pp.
78-86. Among the motives for these rapes was a penocidal onc—to destroy the racial dis-
tinctivencss of the Bengali people.

1, Presentation of Guadelupe Leon, Panel on Military Violence and Sexuval Slavery, 1993
U.N. Conference on Human Righes, NGO Parallcl Acrivities, June 1993; Amcrica’s Warch
and Women’s Rights Project, Uniold Terror: Violence against Women in Pert's Armed Con-
flict (New York: Human Rights Wartch, 1992); Asia Warch and Women’s Rights Project,
- Burma: Rape, Forced Labor, and Religions Persecution in the Northern Arakan (New York:
Asia Wartch, 1992); Shana Swiss, Liberia: Woren and Children Gravely Misireated {Boston,
1991). For other examples, sec Shana Swiss and Joan E. Giller, “Rape as a Crime of War,”
JAMA 270 (Auvgusr 4, 1993} 612,

4. The full ntle is International Tribunat for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991. See Report of the Secretacy General Pursuant ro Paragraph 2
of the Security Council Resolution 808 (x993), S/25704 {May 3, 1993), para. 25, p. 8.

5. On the concept of the significance of the interscction of categories of oppression, see
Kimberle Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist
Critique of Anri-Discrimination Doctrine, Feminist Theory, and Antiracist Politics,” Univer-
sity of Chicago Legal Forunmi, 1989, pp. 139-67.

6. Geneva Conventions Relative to the Protection of Civilian Persons in Time of War,
common art. 3, [(a) and (c); arts. 27 and 76, 97 (hereafeer, Geneva Convention I'V); Protocol
Additional to the Geneva Conventions of 12 Augnust 1949, and Relating to the Protection of
Victims of Nown-International Armed Conflicts (Protocol 11}, ant. 76, and Protocol Additional
to the Geneva Conventions of 1z August 1949, and Relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol 1I), art. 4, reprinted in Center for Human
Righws, Himtan Rights: A Compilation of International Instriements, vol. 1, part 2 {1993}
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Healing and Rebuilding our Communities (HROC) is based on an underlying philosophy

and a set of key principles listed below:

Principle #1: In every person, there is something that is good. )
Principle #2: Each person and society has the inner capacity to heal, and an
inherent intuition of how to recover from trauma. Sometimes the wounds are
so profound that people or communities need support to reencounter that
inner capacity.

Principle #3: Both victims and perpetrators of violence can experience trauma
and its after-effects.

Principle #4: Healing from trauma requires that a person’s inner good and
wisdom is sought and shared with others. It is through this effort that trust can
begin to be restored.

Principle #5: When violence has been experienced at both a personal level,
and a community level, efforts to heal and rebuild the country must also happen
at both the individual and community level. ‘

Principle #6: Individuals healing from trauma and building peace between
groups is deeply connected. It is not possible to do one without the other.
Therefore, trauma recovery and peace building efforts must happen
simultaneously.

HROC’s approach to learning grows directly from these six underlying principles. HROC
workshops rely on participants’ own experiences of violence, trauma, and healing to
provide the backbone of curriculum content, Rather than provide multiple didactic lectures,
HROC facilitators invite participants to discover their own existing knowledge and their
own inner wisdom about how to heal and how to help others. This approach builds a
strong sense of community among group members, instills a new confidence in a wounded
self, and ensures that the lessons learned are steeped in the context of the particular
conflict and the post-conflict recovery process. The fact that the program relies on elicifing

actual experiences enhances its adaptability to varying contexts and cultures.
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Mukayiranga Béatrice
Tutsi survivor, 43 years-old

Life before the war was good; there was enough
food; I had friends, my family, and good neighbors.
My father was a velerinarian, and my husband
showed people how to cuitivate. | had a rich family.
I got married in 1984, and had my first child a year
fater. My whole family lived near me.

When Habyarimana who was the president died,
they announced that no one could go out, and they
started burning houses. Me and my husband and
kids fled to the {Shangi] parish church and the
killers came with guns and grenades and killed
people. We stayed with the bodies of dead people
for over one month in the church. The womnen
were coflecting slones and giving them to their
husbands to hit those who came fo kill us. So
then the killers called for help from other killers,
because we were many. The Sous Prefet came
with officers and a priest, and they asked the
people of the place to give them a list of Tulsis in
the church who were educated and rich, and they
took them to Cyangugu to kill them. My husband
went in the feam that went to Cyangugu. They
came and kifled every day, but they couldn't finish
because we were so many. So they sent for Yusuf,
who was the one who was intervening where others
failed to kill. They had three cars filled with guns,

traditional weapons, and killed all the people who
were oulside the church. [Theyj shot up the
church doors and killed many people.

! looked around at all the kids in the church. One
of my children was aiready dead. [ don't know
how my other three children survived. | felt | had
lo run, but | knew | could only take one of my
children with me. 1didn't know whom to choose (o
save. My heart lold me to take my son. | will
never know what kind of death my other children
had, if they called out for me when they were dying.
Sometimes, | ask God why He chose my son.

[When Beatrice and her 5 year-old son iried to
feave the church,] the killers blocked the daor.
Then, I was raped...] was violated in the presence
of my child. I can't know how many they were. |
counted until five, after that | lost my conscience.
Later | met my husband while the war was still
happening. Somehow he had survived, but had
been made handicap. And | told him what
happened to me and I fold him, "Piease, | don't
want o have sexual relations with you, so that |
don’t contaminate you if | have HIV because there
were many men.” So he told me that HIV kills
after many years, and he was nof even sure that
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we would reach tomorrow, so we stayed together,
and after the war | gave birth to two more children.
| kept tefling my husband to go for an HIV fest, but
he refused. Finally { convinced him and we went
for a test and found out that we were both
contaminated, and eventually my husband died
from it. We have no choice that it happened, and
we didn’t wish it to happen.

1 am now taking drugs, | have more gther
sicknesses like asthma. Sornetimes | am allergic
to the drugs, my legs get swollen, and my belly
gets swolilen. | try my bestto get food and clothing,
but we eat only once a day. 1 try to grow some
crops, because | know [ will leave my chitdren
behind. When you are sick you should be taken
care of by your family, but | have no family left.
Before {the genaocide], my family was many. But
my four children, my father, my mother, six
brothers, and two sisters, uncles, aunts, and many
others in my family died.

Before the workshop we fthe survivars] couldn't
talk with them [the released prisoners]. | used to
have a continuous headache, and deep sorrow. |
was angry when | saw people who were happy, |
wet the bed, | always felt griel. But then i was with
the people who hurt my family in the workshop. |
can't remember all of them but they were many at
the workshop. They killed people, and many of
them asked for forgiveness, and we forgave fthem
and now they are our friends. 1personally forgave
those who killed my people... [Since the workshop]
my anger has calmed down. My trauma
sympitoms are not finished, but they are nol as
strong. 1 thought I would seek revenge if | ever

got the chance, but my sotrow has lessoned. |
can now sleep and the fears that they were coming
to kill me are all finished...  have accepted mysell
and accepted living with the killers. Other survivors
who have not attended the workshop condemn us.
People cannot understand how you can jive with
someone whao killed your people; they say we are
fools; they ask what the killers have given us o
be forgiven.

Now we are one; the survivors and the killers who
have asked for forgiveness are together. The
people who hate us do not differentiate. | am not
angry with these people, but | am afraid of lhese
people, because they want to kill those who may
denounce them to keep the truth hidden. Therejs
stifl much hatred from those who do not accept
what they have done. Those who denounce others
have been killed or their houses have been burned
or they've been poisoned or threatened with death.
! have been threatened, but the government has
people guard my house at night.

Now | help others in trauma. Many of them come
lo me. Some even come to stay at my house
when they are in bad situation. They get
traumatized saying that they are seeing people
killing them. | help them to be back in the normal
mood, and if I fail | cali for heip and take them to
the hospital. We also have an association,
URUMURI RWAMAHOROQ [Light of Peace]. We
encourage people to accept their sins and ask for
forgiveness. They are many who have confessed
and asked for forgiveness because of our
teachings. So now we have inner peace. We all
feel free towards others.

Continued on pagc 20




Continued from page 19

Komezusense Samuel
Hutu released prisoner, 37 years-old

in the war, the killings broke out. In fact if started
inmy cell. The first person {o die was killed by my
famify members. | wentto the government leaders
and denounced the killings, but they told me it
would continue. Many people were involved in it,
and | withheid myself, buf later they fold me that |
had to help. And because it was my family telling
me thal, 1 joined them, and many people died when
i was there.

After we siola the dead people’s belongings, bumed
their houses and divided everything. Those who
remained fled to the Shangi Parish. |1 went there
one day when the Interahamwe {“those who stand/
fight together"—the Hutu-extremist youth militia
and main force behind the genacide] attacked, and
they said that those who were still alive must be
kilted. More than 1,000 people died, and | was
walching so that no one would escape.

{ fled to Congo in August 1994, and came back in
May 1996. | was with my wife and two kids at this
time. I gotimprisoned after exile in 1996 and spent
six years and three months in prison. In prison
life was difficulf, because food was not enough;
there were many diseases, not enough space fo
sleep. Life was hard there. Some died of those
diseases, and even myself | fell sick many times.
I had severe stomachaches and had toothaches.
! have few feeth in my mouth and am stilf poor
becatise of my long imprisonment.

After examining my testimony, | was provisionally
released in 2003. My family hated me because |
mentioned what they had done. They poisoned
my child, and he died in 1999. They killed him
when | was still in prison, because they had heard
what 1 had testified. They wanted to kill me with
my wife, and they even threw stanes through my
windows. Once ! was released, | had {o move
around a lot to escape from being killed. | had to
move to Nyamasheke, where | am now. Now [
don't talk to my family, because | fear that they will
kit me. It is the survivors who helped me tofind a
new place lo live. Those | live fogether with now
and the genacide survivors love me very much.
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But many also hate me because of what | am
doing. When | am together with other released
prisoners | try to show them that peace of heart is
so important, bul they say that | am the one who
caused them to be arrested, so they don't love
me. You always hear on the radio that people who
give testimonies of Shangi have many problems.
Many times people who tell the truth are violated,
and ! am among them. The govermment has given
me people fo proiect my house at night, because
there are many who want fo hurt me, and | fear for
my life.

f was trained {in HROC] for the first time in August
2006. [think I was invited because by that time [
was a leader of those who accepted their sins. |
was so impressed by these workshops. in fact |
made a decision fo seek the people | sinned
against and ask forgiveness and help the
survivors because [ had caused their pain.

{Before HROC] I could not sieep. [ could not eat
and feel happy because | was always upset. |
always had siomachaches, headaches, and after
FPH trained us  realized that | was traumatized. |
had heard about lrauma before through the
government workshops, but this was the first time
1 understood. | was free to ask anything | didn't
understand, and the facijlitators were
compassionate. Since then, the trauma is
reduced. | can't say that it is finished, but [ am not
fonely. I have some peopie | can go to and lell
them my problems, and i don't have the same
headaches because | no longer spend sleepless
nights, and } don’t fear those | offended because
Friends Peace House united me with them.

Now, if someone has a problem  can help him. If
somecne is asking for forgiveness | try fo help
him. In the church when | preach and in meetings,
I tell people about what I fearned. Each day | apply
what 1 learned. The workshop has awakened me
to teach others. [ love genocide survivors and
want {o help those fraumatized as | can. | put
myself in the place of the survivors and look inside
at my participation in what happened, so now [ can
be close to them and see their problems as my
own. I have peace within myself and talk and have
no fear. Now, | am humarn.

202
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3. Responding to the Needs of Victims

Supporters of a legal response to war crimes and gross human right
violations almost ritualistically justify international criminal trials as neces-
sary to meet the needs of victims for the truth, acknowledgment of suffering,

63. Scholars criticize criminal trials for selective prosecutions and/or retroactive applicalion
of legal norms. See, o.g., Miow, supra nole 2, at 3047, Teitel, Bringing the Messiah
Through the Law, supra note 15, at 187-88, However, we suspect that the curative
effect of Irials on wictims and communities is less than expecled and thus we argue that
atiention should be paid to developing clher mechanisms 1o achieve these same goals.

64. See Interview Study, supra note 29, at 151.

65. Jd at 115,

66, Id o\ 147,

67. This is particularly prablemalic since many bystanders likely could have acted to save
victimized individuals, See Davic H. Jonis, Mo Resronsiaiemy in THE Howocaust! A Stuoy
i Mt Emhies oF CHadacTer 216 (1999} (concluding that many bystanders in Eurcpe during
world War Il had the opporunity to assist Jews al little personal risk and lhus are
blameworthy for their inaction). Therefare the normative approbation of intetnatipnal
criminal lrials should be ahsorbed by this group of bystanders if accountability is o
achieve its aspiralion of deterrence.
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justice, and healing.®® Many transitional justice scholars find suppon for
criminal trials in the literature on treatment of trauma survivars as well as
anecdotal evidence.t® The trauma literature cited suggests that victims who
are able to recount the events of their victimization in the context of
acknowledgment and support may be able to receive the benefits of
closure® By analogy, some legal scholars cite this to support their
arguments that criminal trials that elucidate the facts will serve the same
kealing function for survivors.” This catharsis comes in the context of
public acknowledgment that links suffering of survivars to the stigmatization
of the perpetrators and further removes public claims or private suspicions
that the victims were in any way responsible for their fates. Thus the actions
of the state or internaticnal community can restore dignity to those
wrongfully injured and help to heal their wounds.

The principal limitation of this view lies in the hypothesized “therapeu-
tic” nature of criminal trials for victims of mass violence. This hypothesis is
based upon a profoundly simplistic view of how psychotherapy works. It
long has been known in the psychological literature that while catharsis
may have short-term benefit for some, healing is a long-term process that

6B, Frequently, advocates for criminal trials argue (hat the needs of victims will be
addressed by accountability and thus transform private thirst for vengeance into public
procedures of Jegal accountabilily. See infra note 87 and accompanying text. However,
other scholars emphasize the need flor trials explicitly 1o acknowledge and honor the
injuries of victims. Professor Catharine A. MacKinnon, Address at Amnesty Inlerna.
tional, U.5.A., Legal Support Network Annual Meeting (17 Sept. 2000); Mertus, supra
note 32; see also Kritz, supra note 32, at 128; Bassiouni, supra note 38, at 23-24, Some
of these needs, like the need w know what happened to family members, public
acknowledgment of the harms they endured, and condemnation of the perpetrators
overlap with some of the other socielal aspirations for tnternational criminal trials, yet
assume a distinct character in regard to individual victims.

69. Roht-Arriaza, sugra nole 53, at 19-21. Commentators draw upon the writings of Judith
Herman, a psychiarist who has worked with vietims of trauma and torure 1o
substantiate the link between public testimony and individual healing. Juoim Lows
Hermary, Trauma anp Recaviry 133, 155, 183 {1992). See llene Cohn, The Protection of
Children in Peacemaking and Peacekeeping Processes, 12 Harv, Hum. Rrs, J. 129, 179;
Jamie L. Wacks, A Proposaf for Community-8ased Racial Reconciliation in the United
States Through Persanal Stories, 7 Va, ). Soc. Pou'y & L. 195, 205-07 (2000).

70. Rohl-Arriaza, supra note 53, at 21; see David A. Crocker, Reckoning with Past Wrongs;
a Normartive Framework, 13 Enaics & Inr'c Arr. 43, 52 {1999) (transilional governments
shauld enable public testimony by victims to receive respect and sympathy which will
enable empowerment of viclims}; Minow, supra note 2, at 6674 (the author accepts that
viclims may be assisted through the opporunity 1o testify about their experience, but
favors truth commissions over Wrials as a more therapeutically appropriate forum for this
purpose},

71, Mivow, supra note 2, at 88-89; see also MacKinnon, supra note 68; Mertus, supra nole
32, at 232-34 (noting the salutary effects of testimony may nat be shared by all victims
and that not all dimensions of injury will be aired in courn).
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involves significantly more than emotional abreaction.’ Far some, the
performative aspects of courtroom testimony may not be therapeutically in
their best interests.”® For others, individual criminal accountability may not
be most significant for healing.™ Complicating this perspective is the

72.  Psychiartrist Judith Herman in her book, Trauma and Recavery, noles as well:

Patients at times insist upon plunging into graphic, delailed descriptions of their lraumatic
axperignces, in the belie! that simply pouring out the stery will solve ali their problems, At the root
of this beliel is the faniasy of a vialent, cathantic cyre which will get rid of the trauma ence and for
all . . . lihis] is fueled by images of carly, cathartic keatments of traumatic syndromes which by
now pervade popular culture, as well as by the much older religious metapher of erorcism.

Hiwasx, supra note 69, at 172, The classical literalure of psychotherapy praclice
suggesis that it may be helpiul for someone attempling o deal with untoward evenis in
her fife 1o unburden herself in the context of a trusted listener. Sae C, Perer Rosenpaum &
Joun E. Brest, PsrcHteic Triarmaest: Criss, Cunic, Comsuranon 259 (1975). However,
Rosenbaum and Beebe nole the danger of “injudicious catharsis” where opening up
these memories and associated feelings may have negative effects. Further, they caution
againsL premature catharsis and indicate that the contex! must be established where
averwhelming memories can be contained and explored over time, Anna Bernstein and
Gloria Marmar Warner, in An lntroduction to Contemporary Psychoanalysis, describe
how Freud reparied that verbalization in a non-judgmental environment could praduce
a catharsis that led o reliel of symploms. Anne Brarstan & Guors Mammag Wasnts, Ax
INRpeyveTion 10 Cantmporary Psverownalvss (1981). However, the clear imponance of a
supportive trysting relationship and the development of insight ovar time is emphasized.
For more recent wark thal grows out of evidence-based studies, see Edna B. Foa & E.A.
Meadows, Psychosocial Treatments for Post-traumatic Stress Oisorder: a Critical
Review, 48 Ann. R, Psvcrol. 44980 {1997); Edna B. Foa, Psychosocial Treatment of
Post-raumatic Stress Disorder, 61 §. Cun. Psvcraray (Suppl. 53, 43-47 (2000); The Expert
Consensus Guideline Series, Treatment of Postiraumatic Siess Disorder, 80 ), Cux,
Psvomnatrr (Suppl. 16} (Edna B. Foa et al. eds. lor series, 1999). These papers suggest that,
while experimental studies indicate that a variety of modalities of reaimemnt such as
expasure therapy, cognitive therapy, stress inoculation teaining, and medication may be
useful, long-lerm studies and further research are essential. Foa nates, in her anticle an
psychosacial lreatment of post-raumatic stress disorder (PTSD) Lhal “for treatment Io be
maximally benelicial, therapists should promete patients’ trust and cooperation.” Foa,
Psychasocial Treatment of Post-traumnalic Stress Driscrder, supra at 47, See Wendy Orr,
Reparation Delayed is Healing Retarded, in Looxing Bacx ReacHING Forwaro: RIrucrions on
T TRutH anD Ricontiiwtios Cammisson oF Soum Armca 239, 240 (2000) (the authar argues
healing must be undersiood as a process rather than as an event and that many factors
contribute 1o this process such as reparations and public acknowledgmenl); see also
Derék Summerfield, Addressing Human Response to War and Alrocity: Major Chal-
lenges in Research and Practices and the Limitations of Western Psychiatric Models, in
Brraro Traund Cultueat anp Sooirrar Dvussacs 17, 22-.24 {Rolf |, Kleber et al, eds., 1995).
In sum, aur reading of the literature suggests thal “healing” is a long-term process that
requires far more Lhan testimony in a courtroom ar truth commission setting.

73. Nomiundo Walaza, South African psycheologist and Director of the Center far Survivors
of Violence and Torture, has worked with victims who testified before the South Alrican
Truth and Reconciliation Commission {(“TRC*), She has chserved that “revealing is not
healing” and thal many wilnesses did not experience “closure™ as a result of their
appearance before the TRC. Nomfundo Walaza, Trauma Counseling in the South
Adrican Context {Nov. 2001} (available from Walaza al Center for Survivors of Violence
and Torture, Cape Town, South Africa), ’

74, !nthe interviews with over ningly-five kay informants in Croatia and Bosnia the guestion
of forgetting versus remembering is open 1o ongoing debale. While virtally all
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influence of culture in determining beliefs about the causes and meaning of
catastraophic events, which in wrn establishes the framework-for individual
and collective intlerpretations of the past.”® One shortcoming with the
approach of traditional legal theorists is that they do not take into account
other cultural medes of interpreting the aftermath of untoward events and
thelr consequences. More study is needed o understand the meaning of
legal actions, like trials, in particular cultural contexts,

respondents accept the premise that war criminals should be prosecuted, many express
cancern that trials open old wounds and do not lead to social repair. Further, for many
economic revitalization and johs would be mare salient contributions toward their
*healing.” See also Interview Study, supra note 20, at 150,

75. Summerdield, supra nole 72, at 24-25; Armur Kieinsas, WRITING AT THE Marcin: Discounse
Berwien AnTHRoPOLOGY anp Meoicine 173-89 (1995); Lawrence ). Kirmayer, Culftural
Variations in the Response te Psychiatric Disorders and Emotional Distress, 19 Soc. S
Meo. 327 (1989).

76.  Malmud-Goti, supra note 58, at 51-58 {arguing thal criminal trials of miliwary officers
responsible for gross human rights abuses conveys 10 the public governmental disap-
proval of prior praclices and underlines the discantinuity betwesen the previous regime
and the transitional government); Osi, supra note 1, at 28-29 (eriminal Irials by tran-
sitional regimes can consolidate public consensus and public rejection of the violence
perpetrated and affirm shared values of respect for human rights); Hesse & Post, supra
note 3, a1 15 [the authors observe that “successful transitions require new democratic
regimes 10 distinguish themselves fram the practices and culiure af their predecessors”
ang conclude that the consensus among scholars is that past crimes should be
grasecuted, “il at all feasible™); Orentlicher, supra note 2, at 2543 (“By demonstrating that
no seclar is above the law, prosecutions of state crimes can foster respect for demacratic
institutians and lhereby deepen a society’s democratic culture.”}.

77.  See Orentlicher, supra note 2; Krilz, supra nove 32, at 132-33; Akhavan, Jusiice in The
‘Hague, supra nole 25, at 749 (international tribunals by stigmatizing behavior can
change culture and thus contribute o *habilual lawfulness™ within countries); Rum G,
Temo, Trawsmouar Justce 28-30, 66-67 (2000} {criminal wials in transitional periods
promote rule of law not simply by enforcing existing norms, but critically by
instantiating a normalive shilt in society to reject the persecutory palicies of the prior
regime); ¢f. Feher, supra note 38, at 330 (the author emphasized that the goal of
Iransitional regimes is ta “repudiate the agenda of the former rulers™ that trials will not
necassarily guarantee Lhis result and mare germane are political debates about the
nature of the Lransitional process ilself).
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2. The Bystander Phanomenon

We turn now to another critical question. We have reviewed the literature
regarding how people may be influenced to commit aggressive acts by
several unconscious processes. Bul when do they wurn away? Under what
conditions do people observing vialence fail to intervene to save the victims
of an attack? Our concern arises from our attempt to understand how mass
violence can erupt in neighborhoods where longstanding relationships give
way to persecution and murder. We assume that in mosl episodes of mass
vialence only a fraction of the population commits criminal acts. Another
fraction risks its personal security to speak oul against the evil or actively
intervenes. In the midst of these two extremes lies farge numbers of
individuals who do “nothing.” In this seclion, we look to the laborawaries of
social psychologists to inform our understanding of the bystander phenom-
enon. In section |i! we will examine how attention to this preblem must be
incorporated into eflorts at social repair.

Driven by the Tack of response of thirty-eight witnesses to the brutal
attack on Kitty Genovese in Queens, New York, in 1964, two social
psychologists, Bibb Latané and jokn Darley, conducted an extensive series
of experiments to analyze the process of active intervention.?® These studies
led 1o a surprising set of conclusions. Latané and Darley found that societal
norms of altruistic behavior rarely come into play in urgent situations in
which aclive intervention is warranted. In fact, they conclude that the
presence of others wili usually stifle the impulse 1o help. If the situation is
ambiguous, the uncertainty may make the individual more vulnerable to
inaction and more susceptible to social influence. They conclude that
people are more constrained in public because of a fear of making a
mistake, appearing inept, or being seen as over-emotional. Finally, they
nota:

As each person in an ambiguous and potentially dangerous situatian looks to
others to gauge their reactions, each may be falsely led to believe that others are
not cencerned, and consequently 1o be less concerned himself. This state of
pluralisic ignarance may make each member of the group less likely to
act. .. M8

139, Bioa Latant & Jorn Dastey, Tur Uneesponave Brstanoie: Wier Daisy't He Heel (1970). The
victim, Kitty Genovese, was attacked at 3:00 a.m. as she came home from work,
Althaugh the attack [asted over a half an hour and (hirty-gight of her neighboss heard her
cries, not ane came to her aid; no one even called the police. These studies suggest that
greater numbers of people involved in an activity inhibit any single individual from
taking maral responsibility. Groups thus can deter individuzal aclion especially if others
are passive.

140, fd. at 42.
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Cansequently, fear inhibits action and produces conformity, Further, if
others are in the area, there is a diffusion of responsibility for taking
action.™"

As a result of these experiments, Latané and Darley concluded that a
series of steps must occur for someone to intervene actively in an emergent
situation: the individual must notice that something is happening, interpret
it as an emergency, and finally, take personal responsibility for alleviating
the situation. These steps may be varied by factors that mediate between
thought and behavior, such as confusion, time for decision-making, and
ambivalence to action. However, the presence of others clearly modities
this process. Latané and Darley’s work suggests that over and above
personal responsibility, groups as a collective deter action, especially if the
othars present remain passive. In all these cases, individuals stated that they
were unaware that social situations modified their behavior. These findings
are supported by the work of psychologist Ervin Staub. He has differentiated
the bystander phenomenon into two principal groups: {1) those who remain
passive in the face of individual mistreatment, and (2) those who respond -
passively in the midst of societal persecution."*? Primarily derived from
Holocaust studies, he believes that most bystanders remain passive due to
the influence of socielal and cultural factors. However, ultimately, we are
befter at describing and theorizing than achieving a full understanding of
this phenomenon.’™

141, Id

142, Ervin Staub, Transforming the Bystanders; Altruism, Caring and Social Responsibility, in
Genoane Warew 162 (Helen Fein ed., 1992). In this chapter, Staub examines the rogls of
altruistic behaviar and the barriers to action that may be reflected in the passivity of
bystanders.

143, Thete is a third group of actors in situations of mass violence—those whe act Lo protect,

' hide, or alherwise assist members of the group that have heen targeled for murder,
expulsion, or other farms of vialence. Sveliana Broz has written about those in ex-
Yugaslavia who often sponianeously reached out to help their neighbors or even
strangers. Svoana Broz, Gooo Prome v Ewil Tuas {1999). The concent of "righteous
gentile” emerged from Lhe ashes of the Holocaust 1o describe those who assisted the
Jews. We assume that actions such as these derjve from individual mativation and may
be less a product of group behavior. What distinguishes people who act out of courage
is not readily apparent. Ervin Staub discusses three motives for altruistic behavior—a
prosacial value orienlalion, i.e., a motivaticn Lo assist olhers and ta be concerned about
their wellare; second, a moral-rule ericntation, acting in accerdance with rules of
morality that defing how to behave lowards athers; and finally, empathy, the ability lo
place oneself in the shoes of others. Staub, supra note 142, at 164. While this research
has gathered data from helping situations, whether these conclusions apply in a time of
genocide or ethnic cleansing is uaclear. QFf course, this third group raises important
questians aboul individual accouniability since not all succumb to violence or sink inio
quicscence. This rescuec phenamenon introduces an additional complexity to an
understanding af individual behavior in group contexts.
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3. Implications from Social Psychology for
Understanding Collective Violence

These experiments graphically illustrate the power of the collective to
influence behavior. They indicate that people may engage in aggressive
behavior under the influence of social settings and that this behavigr may
differ from that which they usually would demonstrate. Further, the data
raise questions about the rale of perceived authorily, social support or
abandonment, perception of athers as less than human, and the contribu-
tion of conformity to action. Although this work is carried out in laberatory
situatiens, and the role of state authority may differ, these experiments raise
critical questions about how crowds act and react and about the power of
social processes to influence individuals to action or inaction at levels of
awareness that may be beyond the conscious state.

in addition, lhese experiments indicate that social settings influence the
motivation of individuals to take personal responsibility for their actions.
The lack of awareness of social cues may contribute to their denial of the
opgportunity to intervene. Another consequence of this lack of awareness is
that bystanders may identify as victims rather than acknowledge complicity
in the adverse events, zllowing bystanders to rationalize their passivity. We
ohserved Lhis phenomenon of victimhood in our study of Bosnian judges
and prosecutors.™** This process also raises a critical question—if individu-
als are influenced by others not to act, even if they are unaware of this
influence, should they be relieved of rasponsibility for their inactivity? We
argue that by individualizing guilt in criminal trials, the legal paradigm
reinforces the use of denial as a psychological defense mechanism within
the population at large and supports the bystanders’ claim that they did
nothing wrong, that is collective innocence.'

We believe that this issue must be addressed outside a court of law if
social repair is to become a reality. Since they “did nothing wrong,”
bystanders have no criminal liability. But as we have seen, doing “nothing”
is doing “something.” Thus, addressing the bystander issue becomes an
additional critical element in the process of social reconstruction.

144, lnterview Sludy, supra note 20, at 147,

145. TheWeslern legal approach ol individual accountability may be even more problematic
in those societies where collective responsihility is the norm and mass aclion may be
expected in those situations where families or groups perceive threal.
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As our summary of the social science iiterature indicates, social forces
are critical in determining aggressive behavior and hesitancy to intervene.
Furthermore, trials, with their emphasis on individual accountability, offer
bystanders the opportunity to rationalize inaction in preventing atrocities
like ethnic cleansing or genocide. The traditional Jack of attention to the
issue of collective responsibility—if not accountability—is a vulnerability
that may lead to future violence. This vulnerability should be addressed
through specific intervention{s) that challenge bystander denial, rationaliza-
tion, and fefgned ignorance that explain away inaction.

As Useem notes: “Individuals inevitably offer a moral justification
whenever their actions, however destructive and self-interested, viclate a
maral principle.”#® In addition, Albert Bandura writes about “self-exonerating
practices” and notes that: “What was morally unacceptable becomes,
through cognitive restructuring {reframing one’s thinking], a source of self-
pride.”2® Unless these rationalizations are addressed at a cammunity level,
the myth of collective innocence is perpetuated and social reconstruction
itself becomes a process built upon false premises.

208. Us‘ee_m, supra note 156, at 232, citing James Q. Wilson, Trt Moau Sinse (1993). It is
striking that lhose in whose name aggression was committed in Bosaia-Herzegovina
evoke twa justifications for the violence. The first is a belief in the *higher principle” of
mairtaining a unified state—either Yugoslavia or a nationalist entity. The second is a
glorilication of the history and iradilion of the Serb people—Christians who must
maintain the border of Eurgpe against the “Muslim onslaught.” Micraee A. Secs, Thr
Briper Berraven: Riugion axo Genoaor i Boswia 27-28, 29-52 (1996); Lauza Susis & A
Ly, Yucosiaviaz Deatw or a Nanon (1995); Davio Rierr, SwucHtrHouse: Boswia anvp THE
Fanuae o THE West (1995). Riefl's angry indictment of nationalism and Western passivily
illusteates how ~higher” principles may result in sacrifice of innocent people,

209, Bandura et al,, suprg note 118, at 254,
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Therefore, for any society to reconstitute in a peacelul fashion, alterpa--
tive interventions must be considered in synergy wilh war crimes trials. We
are nol proposing 1o eliminate criminal accountability as an option.
However the international responses to those countries which have lived
through mass violence are piecemeal. Generally interventions fo'.'.oxfr a
progression from humanitarian intervention 1o rule of law and democrat!za-
tion followed by lang-term econemic development and perhaps, criminal
trials. The multiplicity of agencies makes a ccherent vision of social
reconstruction difficult 1o achieve. Often averlooked are the voices and
articulated needs of families and communities. Further, these voices, often
influenced by stereotypes, propaganda, ethnic/nationalist media, and self-
serving politicians, lose their ability to articulate memories of a different
time when “the other” was once their neighbor. For social reconstruction to
occur, the institutional actors ang agencies involved must incorporate an
ecological understanding of the constituent elements of social repair.
Wilhout an appreciation that any single Inlervention has consequences
throughout the web of social arrangements, programs will operate in
isolation. Thus any synergies among interventions will be happenstance
rather than intended.

L0cC
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Ultimately, a comprehensive community-based approach that includes
the opinions and ideas of those whose lives have been most directly affected
is critical. Building consensus among all stakehalders is necessary to effect
the structural changes that will ensure social reconstruction. Interventions

2402 Violence and Socizl Repair 639

may encompass trials ¢ truth commissions—if the affected communities so
desire—but also may include economic empowerment, early rebuilding of
cultural institutions, changes in government structure (including person-
nel),'¥ reparations to communities and individuals, as well as neighbor
hood-based inter-group reconstruction activities. Further we suggest that
international interventions should be implemented in the context of an
ecological understanding of socizl repair. :

Societal violence is a lotalizing experience. Yet Jaspers cbserves Lhat it
is the inlirnate and personal nature of one’s experience of mass violence that
informs ong's perceptions about what should happer: next.?'* To date, truth
and justice have been the rallying cries for efforts to assist communities in
{retbuilding in the aftecmath of mass atrocitics. These employ a paradigm
that focuses on individuals who have been wronged (victims}'and those
wha inflicted their wounds (perpetrators). Missing is an appreciation for the
damapge mass violence causes at the level of communities. Totalizing
experiences necessitate totalizing responses. We return to our earlier
metaphor of a stone cast in a lake. It is not enough 1o cast the stong; over
time, we must still the ripples. With an ecological framework, we can begin
to see the lake,

213, For example, Inga Markovits has chronicled the mansition i the East German judiciary
at the time of reunification. inga Markovits, Lasr Days, 80 Ca. L.R. 55 (1992).

214, )aspers takes up the question of the relaiion of the individual to National Socialism and
the crimes of the stale through his examination of moral guilt, Jaseers, supra note 1, al
£3-73.
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rauma, Suarez-Orozco and Robben (2000: 1) contend that large scale violence
takes place in complex and over-determined socio-cuitural contexts which
intertwine psychic, social, political, economic, and cultural dimensions. In this
context, violence, according to the authors, cannot be reduced to a single level
of analysis because it targets the body, the psyche, as well as the socio-cultural
order. Its consequences, which may take the form of massive trauma, afflict not
only individuals but also social groups and cultural formations.

From the perspective of this article, the viclence that Robben and Suarez-
Orozco are referring to is an armed conflict between groups in the same country,
particularly between the government military and armed opposition groups. The
war has been frequently played out against a backdrop of subsistence economies,
where people’s ways of life are targeted and social and cultural infrastructures
are destroyed. Many of the civilians in these war-affected communities are
forced to settle in evacuation centers as internally displaced persons or in camps
outside of their home country as refugees for fear of getting killed. Worldwide,
there are millions of war survivors, and many have either become refugees or
are internally displaced, needing to get through their trauma so they can recover
and start rebuilding their lives and community (Fuertes, 2004: 491).

The definition of refugee is sel forth in Article | of the United Nations
(UN) Convention relating to the Status of Refugees (modified by Article | of
the Protocol relating to the Status of Refugees) as any person who “owing to a
well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside of the
country of his nationality and s nunable or, awing to such fear, is unwilling to
avail himself of the protection of that country.” According to the Training

Manual on Human Rights Monitoring by the Office of the High Commissioner
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for Human Rights (2001: 204), this definition of refugee has been expanded,
particularly by the Organization of African Unity (OAU) Convention on
Refugees and the Cartagena Declaration, to include persons fleeing generalized
violence: international war, internal armed conflict, foreign aggression or
occupation, severe disruption of public order, or massive violations of human
rights, in the whole or part of the country of nationality.

In this article, ] will explore briefly the phenomenological realities of war,
trauma and healing among Karen refugees who are situated along the border
between Thailand and Burma. I will use the lerm, war pictures, to refer to
people’s descriptions or ways people make sense of their war trauma, which 1
believe are profoundly shaped by the socio-cultural and historical setting they
inhabit. War pictures, in this context, are my way of presenting and discussing
the trauma of war and displacement from an interdisciplinary perspective. There
are, al least, five general categories of war pictures that participants in the
workshops that [ facilitated identify, namely: 1) Physical or material;, 2)
Cognilive-emotional; 3) Behavioral; 4) Socio-cultural and rc]atlional; and 5)
Religio-spiritual calegorics, respectively.

Simply put, the physical or material catcgory refers to the effects on how
people feel about their bodies and on their material resources, properties,
including public infrastructures. The Cognitive-emotional category refers to the
effects on what people know and how people think and t;ccl about the whole war
experience, which has led to their displacement. The Behavioral category refers
to the effects on how people act and reacl as individuals and as a community in
light of the expericnce. The Socio-cullural and relational category refers to the
effects on people’s social bonds, their sense of communality, and sources of

support. The Religio-spiritual category refers to the effects on people’s beliefs,

ncluding their meaning-making. [ would like to emphasize at this point, that ail
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categories of war pictures are very much interrelated in terms of their effects or
influence on people. As shown under the Results section of the article, these
war pictures are very much interconnected. They are very much embedded in
people’s stories or narratives. What [ am saying is that people never
compartmentalize war piclures, but rather present them as parts of their
respective stories.

The Burmese govarmﬁent army offensive against its minority opposition
groups has caused massive displacement of the civil populalion. In the case of
the Karen refugees, one of the ethnic groups in Burma, constituting 6.2% of the
47 million population, as of July 2006 survey (CIA, 2007), together with the
Burman (69%j), Shan (B.5%), Rakhine (4.5%), Mon (2.4%), Chin (2.2%),
Karrenni (0.4%) and many other ethnic minorities {Dundas, 2005). Most of
them have been displaced as a result of intensified efforts by the military rulers
since the late |980s. According to the Global IDP Database (2002: 43), it is
estimaled that there were between 600,000 and one million internally displaced
peoples in Burma by the end of 2001, of which close to 170,000 had resettled as
refugees in Thailand alone by 2005. Of those registered refugees with the
Ministry of Interior (MOI) of Thailand, Karen comprise 65% of the refugee
population, followed by Karenni (18%), Tenasserim {10%), Mon (3%} and 4 %
représenling other ethnic groups such as Kachin, lrrawaddy, Magwe, Mandalay,
Pegu, Rakhine, Rangoos, Sagaing and Shan (TBBC, 2005).

The input irla this paper is based on the trauma healing workshops that |
facilitated at five different campsites inéide a Karen refugee camp. The first
series of workshops took place in February and March 2003 with more or less
fifty participants, The workshops were sponsored and organized by the Shanti
Volunteer Association {SVA), a non-government organizalion (NGO) based in

Tokyo, through the American Friends Service Commiltee (AFSC) in San
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Francisco, California. The SVA has been working with Karen refugees for many
years now. The second series of workshops were held betwcen January and
April 2005 with more than sixty participanis. This time, 1 was conducling a
community study for my docloral dissertation with the help of SVA and the
Karen Women’s Organization (KWO). Those attending the workshops were
mostly librarians, primary school teachers, community leaders, and heaith
wourkers who committed themselves to facilitating local-based trauma healing
workshops for their colleagues and their own people. The majority are women
and mothers. They wanted lo start integrating uvauma healing into their

community programs and activities inside the camp (Fuertes, 2004).

Workshop Description and Objectives

During my first visit to the Karen refugee camp in 2003, 1 was inlerested
to know what the refugees’ conception and articulation of (heir war experience
was and what their coping and healing mechanisms were, One major guestion
that I found myself being confronted with was, “How are we able to address and
process people’s collective traumas so that they may continue to find meaning
and purpose in life?” As mentioned in my olher article (Fuertes, 2004: 494), |
was very much aware of the intensity of violence that Karen refugees have gone
through and the dynamics of the massive trauma which characterizes their
collective experience as a people. Such awareness of violence and trauma was
very important because it helped me design the trauma healing workshops in a
way that would reflect their sense of reality and elicit a local-based conception
and expression of war experiences, including the coping and healing

mechanisms of Karen refugccs.

During the workshops in 2003 and 2005, all participants explored
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community-based warviews and coping mechanisms within their respective
socio-historical and cultural contexts in an attempt to better understand their
social reality as a traumatized community. They told stories and experiences of
war and how it made them become displaced. images and memories of war,
which include attacks on their villages by the Burmese army, the destruction of
property and farmland, including the foss of their sense of safety and security,
among others, and the emotions that go with them, were shared. For the
participants, the experience of telling and retelling their stories and listening to
what the others have to say, and in the process finding commonalities in terms
of shared experiences is freeing and validating. "By listening to others-tell their
stories, we are able to understand better cur own personal stories,” they said.
Participants also felt a stiony support network among themselves. Their stories
connected them to one another, This is what they would like to sustain and
nurture even after the workshop, that is, to be able to continue sharing their
stories in whatever way possible. In the workshops, they also highlighted
individual and societal resiliency, which will be explained at the end of the
article.

As mentioned abave, I use an elicitive approach in gathering information
about people’s warviews and resiliency thal is contextual, where the refugees
themselves and their knowledge are seen as “the primary source for the study” —
whether or not they initially see themselves as such (Lederach, 1995: 56). What
is meant by knowledge-as-resource is the implicit but rich understanding people
have about their setting, which includes their knowledge about how wa;
emerges, how it develops and affects them as a community, and how they try to

handle and mange its effects.
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Workshop Framework

The workshops that 1 facilitated on both occasions involved, at least, four
phases. Phase One deals with community-building processes that involved the
welcoming of all participants, the sharing of expectations and setting up of
community guidelines. The goals, the objectives as well as the schedule of
aclivities were also presented during this phase. Phase Two involves the
presentation of the general picture of war and trauma as experienced by the
participants through sharing their personal and collective narratives and by
locating where they were in the stories. This process is designed to enable
participants to understand the socio-psychodynamics of trauma as they
experience it. Some of the issues discussed during this phase involved the
actual war, the attacks on their villages, the experience of being displaced, the
cycle of violence and victimization, frustration-aggression, and collective
identity. Perceptions, feelings and behavior that surround the issues were also
dealt with.

Themes and lopics on resiliency, coping and healing comprise the third
phase of the workshops. Here participants were asked how they saw and
understood the process of recovery and healing. The subject of societal
resilience was also highlighted as well as other forms of community-based
coping mechanisms. The whole theme of peace as that which characterizes the
quality of life, not jus! the absence of war came out to be the most common
dream that participants wanted to experience in their lifetime. The fourth phase
involves short range planning in terms of what to do afier the workshop and
how it can be inlegrated into their daily work responsibilities within the camp.

Participants also dealt with the issue of what it means to be trauma healing
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facilitators ﬁarliculariy tn the role of wounded healers.

Other methods used during the workshops, in addition to storytelling,
include individual and group sharing/discussions, personal and group
reflections and presentations, intra and interpersonal relationship-related
activities, scenario-building exercises, group games and singing; and group
planning. There were a tolal of five interpreters and (ranslators whom SVA and
KWO hired to help me in facilitating the workshops since I do not speak the

Karen language.

Results

Trauma for the Karen

The phases [ have mentioned helped in realizing one of the objectives
during the workshop, which was to come up with working definitions of trauma
and healing from the perspective of the Karen refugees. Part of the result shows
that for Karen refugees, trauma is described as ratubakawba erkawmelaw, which
is written as one word in Karen. Translated into English this means Scar of
Suffering. When | asked them why scar — why not wound of suffering instead —
they said thal uwsing the word, wound for what they have gone through as
refugees does nol caplure the intensity of their experience. Wound to them does
not give justice to their overall experience, they said. There are times, argued
one participant, when a wound will be gone. Scar of suffering will always
remind them of the experience that they have gone through at one point in their
lives and that they are dealing with in one way or another. A scar to them also
implies remembering their suffering, something that they can never forget, Phu

Ta Moo, an 85 year old man whom | interviewed in 2003 said that scar of
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suffering per se does not mean anything at all. It has to be presented and
explained within a particular context, that is, the experience of the Karen as a
people, which, according to Phu, goes back to their being persecuted under the
Burmese Kings and also during the British regime and today under the current
Burmese military regime.

War pictures for many Karen refugees reflect the multiple traumas that
they are going through, which make life even more difficult, The fact they have
been uprooted from their homeland as a community is something that many of
them are still having preat difficulty comprehending. On the basis of my
conversations with workshop participants in differcnt campsites both during my
2003 and 2005 visils and with the help of the interpreters, I gathered some of
the information presented here. They remember grim images of heavy
militarization and looting of their household belongings. Those who have
wilnessed the burning of their houses and the destruction of farmland are still
shaken by the horror of the eveni. The disintegration of family ties and the
disappearance of [oved ones and relatives, continue to cause them terrible pain,
deep sadness and anger. Many continue to grieve over the destruction of public
places and symbolic infrastructure and the pain of being deprived of public
assembly and other forms of social gathering even within the camp.

Indeed, their traumas did not end when they arrived in ihe camp because
many were suffering from various forms of illness, hunger, and extreme poverly.
There was no promise of employment. Since the 1980s, they have relied on
rations that international organizalions extend to them. This dependence has
contributed to low self esteem, feelings of withdrawal and resignation, Some
committed suicide while others feel they wanl to avenge what has been done to
them. While most are desperate 1o go back to their homeland and be reunited

with their families, relatives and friends, yet some countinue to ask the most
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fundamental question: Why us? Such powerful and intense articulations of
people’s trauma are what constitute their war pictures. !
The majority of Karen refugees are Christians, and so many continue to

hope and have faith in God in the midst of adversities. They pray that someday

they will be able to go back to Burma and rebuild their Karen community and

live in peace. Being able to hope against the backdrop of displacement is part of

Karen’s societal resiliency.

Healing for Karen ;

During the workshops, I also discovered what healing means to them. For
the Karen, healing is famablagay. “Trauma healing,” therefore, in Karen is
temablagay tatu  bakawba erkawmeilaw .

Healing, according to Karen participants connotes social, economic and
political implications. In fact they use terms such as rebuilding, reconstruction,
the absence of war and transforming the negative impact of conflict into
something beneficial, for healing. If translated into concrete terms, this would
mean having food on the table, jobs for everyone so families will have income,
education for children, dialogue between government leaders and
representatives of varipus opposition groups in Burma, good and effective
governance and being able to go back to their homeland, (o name a few. These
new emerging concepts and expressions of healing imply that collective and
individual healing is not only a medical concept bul also embrace peacebuilding

.

mechanisms and frameworks (Fuertes, 2006).
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PSYCHODYNAMIC APPROACHES IN
THE TREATMENT OF TORTURE
SURVIVORS
Enrigue Bustos

The psychotherapy of the torture survivor is in its infancy
RICHARD MOLLICA

THE TREATMENT OF TORTURE SURVIVORS

Despite the efforts of the UN to get its members to act according to the
Article 5 of the United Nations Universal Declaration of Human Rights
(United Nations, 1948) and the Convention against Torture (United
. Nations, 1984), individuals are still being subjected to torture in many
countries (Amnesty International, 1991). Torture is characterized as an
intentional, planned activity which is often systematically executed. It

ig a herce attack on the individual’s integrity with the aim of humiliat-

ing and depriving the person of his/her identity, willpower, and
conmitment and leads to physical damage and pain. The goal is fo
break down and destroy the individual’s personalify. Ultimately, it
serves to terrorize the entire population and end any opposition to the
regime.

- In the last ten years a number of institufions working with survivors
of torture have emerged (see, e.g. Chester, 1990; Gruschow & Hanni-
bal, 1990; Sirett, 1985 for a selected directory). The rehabilitation of
torture survivors has become a new field and communication between
teams of professionals has opened the way for discussions about their
treatment orientation. The search for an effective treatment approach
still continues.

A careful medical and psychiatric examination is necessary not only
for obtaining information about the atrocities suffered by the survivor
but also for planning psychotherapy in accordance with the range and
severity of the physical and psychological symptoms (Goldfeld et al.
1988; Jensen et al. 1989). The psychotherapeutic intervention is often
the most significant aspect of the treatment. The restoration of basic
trust during psychotherapy enables the individual to develop a
working alliance with the therapist, which in turn facilitates a partial
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or total resolution of the past trauma and the restoration of personal
dignity and the ability to find effective solutions to new problems.

Most of the existing psychiatric and psychological literature on
torture survivors concerns phenomenological descriptions of the
methods of torture and its short- and long-term effects. A few authors
have provided guidelines for a therapeutic intervention and a discuss-
ion of its theoretical framework (e.g. Agger & Jensen, 1990; Allodi, 1982;
Bustos, 1990b; COLAT, 1983; Foighel & Jergensen, 1990; Lira, Becker &
Castillo, 1920; Lunde, Boysen & Ortmann, 1987; Mollica, 1987; Santini,
1989; Schlapobersky & Bamber, 1988; van der Veer, 1990; Vieytes &
Barudy, 1985; see also Basoglu, this volume). Some of these authors,
particularly those from Argentina, Chile, The Netherlands, Scandi-
navia, and the United Kingdom use a psychodynamic approach in the
treatment of torture survivors.

THE PSYCHODYNAMIC VIEW ON EXTREME
TRAUMATIZATION

The concept of psychic trauma since Freud's first formulations in 1895
(Freud & Breuer, 1895) has had a considerable, yet varying, importance
within psychoanalytic theory. In the original theory of trauma, the
focus was on the external event. Freud, however, turned the focus
away from the feld of human interaction towards the intrapsychic
problem. In the intrapsychic view, the objects of reality were trans-
formed into mental representations, and the conflict was reduced to
inner conflicts between the different parts of an individual’s mental
apparatus. Metapsychologically the trauma was now described, in
terms of the drive theory, as the intensity of the libidinous strivings
and defensive battle of the ego against these conflicts. More recently,
cases of extreme traumatization have helped dramatically in further
theoretical elaborations of the concept (e.g. Bettelheim, 1979; Furst,
1967, Horowitz, 1976; Kardiner, 1941; Kelman, 1945; Krystal, 1968, 1971,
11978, 1988; Krystal & Niederland, 1970; Ulman & Brothers, 1988). The
authors cited above are some of the psychoanalysts who have devel-
oped this concept in relation to extreme traumatization in children and
adults. Bettelheim showed the disintegrating effects on personality of
being imprisoned without previous support systems and being sub-
jected to torture and degradation (Bettelheim, 1943, 1979). Horowitz
has focused attention on the role of intrusive and repetiive thoughts
in traumatized individuals and considered such thoughts as the
mind'’s effort to process new information. He has developed the theory

of stored, split-off traumatic memories which set off an intrusion-
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denial cycle in which the organism tends to seek equilibrium. Krystal
has made a critical analysis of how this view has been used in
theoretical and clinical work with traumatized people. According to
Krystal (1988, p.142) the tranma causes ‘a paralyzed, overwhelmed
state, with immobilization, withdrawal, possible depersonalization,
and evidence of disorganization’.

As noted earlier, extreme traumatic situations in adults have often
been reported in the psychoanalytic literature in terms of external,
behavioural and after-effect-related data. Krystal has developed a
theory in which traumatization is a process that starts with a virtually
complete blocking of the ability to feel emotions and pain and pro-
gresses to a major inhibition of other mental functions.

THE THERAPEUTIC MODEL

The psychopathology in torture survivors varies in nature and sever-
ity. The characteristics of psychodynamic psychotherapy with survi-
vors of torture will be determined by the nature of the problems
facing the patient and the dynamic interaction between the after-
effects of the trauma and other traumas the patient may have
experienced in the earlier years. As Fanon (1983) made clear in his
analysis of torhure in Algeria, traditional psychiatry gives more
importance to the event than to the biological, psychological, and
emotional background of the individual. Therefore, in a psychody-
narmic diagnosis of a survivor of torture, the following variables are
of major importance:

® degree of motivation

® psychological and physical after-effects of torture

® type of trauma

e degree of psychopathology

e personality structure

® repertoire of defensive manoeuvers

& family dynamics

@ social network

® depree of political awareness

¢ presence of other traumatic experiences in the past

® if the treatment takes place in exile, the different phases of the
adaptation process and the importance of a future repa-
triation.

The core of the psychodynamic approach is the intrapsychic pro-
cessing of the trauma. The aim is "to enable our patients to be masters of
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themselves and of their emotions’ (Amati, 1976). Through a psycho-
therapeutic process, it is possible for a survivor of torture to undergo
a psychic recuperation, regaining the emotional strength to recover
from broken expectations of life. Lira and her colleagues (Lira, Wein-
stein & Kovalskys 1987) describe the psychotherapy as a process of
obtaining insight into the past trauma. Schiapobersky (1990) views
the goal of rehabilitation as being ‘centered on the purpose of freeing
victims rather than “curing them”’. They all point to the importance
of working through the trauma and the obstacles that hinder a
healthy psychological functioning. The importance of the working
through the trauma should be seen in relation to the individual’s
emotional responses to unbearable stimuli and overwhelming affects.
These responses usually produce a disorganization of all psychic
functions. Therefore, the psychodynamics of the rauma in the survi-
vor of torture (or other traumatized individuals) are seen as being
directly related to the individual’s capacity to organize and integrate
the intrapsychic processes in relation to the outer traumatic event
(Krystal, 1971).

Regression is an important aspect of human response to trauma and
crucial in understanding the intrapsychic recovery processes of the
individual. The relationship that is established between the torturer
and the tortured through regression ‘deconstructs’ the primary basic
unit of human civilization in the internal world of the individual
(Scarry, 1985). Such relationships in the external world are internalized
in the psychic world of the survivor and associated with pain, degra-
dation, and dehumanization. This often reduces the survivors’
capacity for human relatedness in the future. This aspect of the
problem is of great importance in terms of future interactions between
the patient and the therapist during psychotherapy. The symptomato-
logy presented by tortured survivors should also be seen as related to
extreme regression during torture and a reduced capacity for
relatedness. '

The main objectives of psychodynamic treatment are generally
formulated in the following terms: relief from distressing symptoms,
working through of the traumatic experience, reconstruction of new
expectations of life, and resolution of family and social problems. A
Chilean group used to include the restoration of a ‘life project’ as the
main objective of the psychotherapeutic process (Weinstein, 1984; Lira
et al., 1987). _

Most descriptions of therapy models for torture survivors have
followed the tradition of classifying the various phases of treatment.

These descriptions are outlined below.
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The opening phase

This phase involves the linking of the survivor's traumatic memories to
the symptoms and the corresponding affective states. The mapping of
the core conflict and the associated psychopathology is one of the
important processes of this phase. Attaining the basic confidence of the
patient is necessary for the challenges with which the patient and the
therapist will be confronted in the therapy process The therapist’s
ability to understand the individual’s regressive behavior during this
phase is essential for the establishment of a therapeutic relationship
and the patient’s recovery of his/her sense of identity and basic trust in
humanity. Mollica, Wyshak & Lavelle (1987) state how difficult it is to
obtain a detailed description of the trauma in a research interview and
stress the importance of developing a trusting relationship before
eliciting the patient’s trauma story. Chilean psychologists have devel-
oped a special method for obtaining information during this phase.
This method involves the use of testimony as a therapeutic technique.
The aim of this technique is to facilitate the integration of the traumatic
experience and the restoration of self-esteem, while also providing
symptomatic relief in certain patients (Cienfuegos & Monelli, 1983;
Lira & Weinstein, 1984b; Weinstein, 1984). Agger & Jensen (1990) have
adapted this method for political refugees living in exile but have
included concepts and techniques outside the framework of psycho-
dynamic approach.

The working-through phase

This phase is characterized by the formation of the therapist-patient
unit or, in classical terms, the working alliance. This alliance initiates
the working-through of the trauma. During this phase the therapist
helps the patient to verbalize the chaotic, frightening, life-threatening,
and incomprehensible experiences, receives such anxiety-charged
psychological material without being overwhelmed by uneasiness and
fear, and takes care to distinguish between resistance and inability to
give a coherent natrrative. The expression of the tranmatic experiences
during torture and imprisonment is usually encouraged by means of
verbal and non-verbal methods of reconstruction. Santini’s (1989)
eight-year-long treatment of a survivor illuminates the significance of
the psychotherapeutic process in the construction of a reparative link,
whereby the patient, by externalizing conflicts and fantasies, can
achieve insight and integration of the trauma into his/her personal
history.
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The termination phase: establishment of a new equilibrium

Termination of therapy will be determined by the patient’s life cir-
cumstances as well as by the circumstances of the therapy situation.
The emergence of new problems during the course of the therapy
often requires a reconsideration of the objectives and lines of action.
In the final stage, the patient should have gained a satisfactory level
of psychological, personal, and social functioning. Giving a new
meaning to, and regaining control over, the trauma help gain
mastery over fraumatic memories and new related stimuli. The
drama of separation at this phase tests the patient’s ability (and the
effectiveness of the psychotherapeutic process) to cope with an irre-
trievable loss of a human relationship involving solidarity, attach-
ment, and affection.

The fundamental difference between the kradifional psychodyna-
mic model and others concerns the issue of therapist neutrality.
Many psychodynamically oriented professionals argne that
neutrality has to be put aside during treatment (Guinsberg, 1984;
Jensen & Agger, 1990; Lenhardtson et al. 1990; Lira et al. 1987). Many
mental health professionals who are aware of the adverse effects of
political repression on society and individuals have taken up Human
Rights campaigning in addition to their treatment work with survi-
vors of torture. Schlapobersky (1990}, in describing the rehabilitation
work carried out by the Medical Foundation in the United Kingdom,
points to the importance of advocacy for the rights of asylum
seekers and refugees. He states that, for therapists, working with
torture survivors is ‘a part of a broader human rights cornmitment'.
Bonano (1986) also emphasizes this view in his analysis of the work
undertaken by the Group of Psychological Assistance to the Mothers
of Plaza de Mayo in Argentina.

THE PSYCHOTHERAPEUTIC PROCESS

The experience of torture leads to an extreme use of psychological
defences in order to avoid depression, guilt, shame, and helpless-
ness. The affective regression and the impoverishment in cogniton
lead to an increased use of primitive defenses like denial, splitting,
and projective identification (Krystal, 1988; Ogden, 1982). Also
observed are a breakdown in the interactional patterns of the
patient with the family members and an alteration of the relation-
ship between the individual and social reality (Lira, Becker & Castilo,
1990).
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Regression

The survivor of torture has gone through extremely traumatic experi-
ences during which human relationships were associated with danger,
anxiety, and fear of annihilation. The internal world of the survivor
has been altered by pathologically internalized external objects. Split-
ting or denial are the common defenses against pathological internali-
2ations related to traumatic situations, and they prevent the formation
of accurate representational memories. Amnesia and numbing serve to
prevent the repetitive and intrusive flooding of painful memories and
to block affects related to the internalized relationships. In some cases,
this leads to a psychological shutting-off. Torture leads to an over-
whelming of the self-preserving functions and diminution of problem-
solving abilities. This creates a regressive state with a disorganization
of feelings, thoughts, and behaviour (Amati, 1990; Krystal, 1988). The
incidence of such disorganization after torture is variable. Because of
associative processes and the defensive use of regression, disorgani-
zation may persist and even become worse. In some individuals,
protective defences such as derealization, depersonalization, and
other states of altered consciousness may arise, leading to a severe
constriction, desymbolization, and fragmentation of mental funchon-

ing (Krystal, 1988).

Human relatedness

The experience of helplessness and total dependence on others consti-
tutes a psychological bedrock for all subsequent emotional events in
the life of the traumatized refugee. Apitzsch (1987) has defined torture
as a psychological construction where the individual is forced into a
state of extreme infantile helplessness, faced with the absolute mer-
cilessness of an omnipotent persecutor. Gémez (1985), based on her
experience with tortured Chileans in Chile, has outlined five aspects of
the relationship between the torturer and the tortured

1 extreme inequality in the exercise of power

2 exerdse of highly irrational aggressive behaviour
3 sadistic qualities in the torturer’s behaviour

4 constant dehumanizaton of the tortured

5 intense emctional involvement during torture.

According to Foighel & Jergensen (1990), forture undermines the
ability to develop and maintain confidence and basic trust in others.
This view is also expressed by Miiller (1990), who stresses the
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